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According to the Supreme Court of Texas 
no duty isowing by a railroad company, even 
toa child of tender years, to use care to keep 
its premises in such condition that such child 
going thereon without invitation may not be 
injured. Dobbins v. M., K. & T. Ry. 
Co, 41 S. W. Rep. 62. This general 
proposition of law is undoubtedly cor- 
rect, for the common law imposes no 
duty upon the owner to keep his prop- 
erty in such condition that persons going 
thereon without his invitation may not be 
injured, and there can be no distinction be- 
tween a case where an infant is injured, and 
one where the injury is to an adult, though 
where the duty is imposed the law may exact 
more vigilance in its discharge as to the 
former. If there be no duty the question of 
negligence is not reached, for negligence can 
in law only be predicated upon a failure to 
use the degree of care required of one. by 
law in the discharge of a duty imposed 
thereby. 





There are cases, however, asserting ap- 
parently a contrary doctrine, and they are 
reviewed by the Texas court which does ‘‘not 
think they are based upon sound principle.’’ 
They rest mainly upon Railroad Co. v. Stout, 
17 Wall. 657, and cases following same 
known as the ‘‘Turntable Cases.’’ In the 
Stout Case, says the Texas court, there were 
three questions to be determined: (1) Did 
the law impose upon the company a duty to 
use care to keep its property in such condi- 
tion that persons going thereon without its 
invitation would not be injured? (2) Was 
the child, six years old, guilty of contributory 
negligence? And (3) was the company guilty 
of negligence in leaving the turntable un- 
locked? The first and most important ques- 
tion, without an affirmative answer to which 
the third could not arise, was not even re- 
ferred to, and, to judge from the opinion, 
that learned court’s attention was not called 
to its presence in the case; the second was 
admitted by the railroad in favor of plaintiff ; 
and the third, if the first were determined in 
the affirmative, was clearly a disputed ques- 








tion of fact, which the court correctly held 
was settled by the verdict. The Texas court 
claims that the main force of the opinion is 
spent upon this third question in attempting 
to show that the evidence was of such a char- 
acter that the jury were justified in finding 
that the company had not used such care in 
guarding the turntable as a reasonably pru- 
dent person would have done under similar 
circumstances. There could have been no 
doubt upon this question. ‘‘The opinion of 
the court,’’ they say, ‘‘would have been much 
more satisfactory if it had undertaken to es- 
tablish instead of assuming the affirmative of 
the first question. Ifa child go uninvited 
upon a neighbor’s property, and be drowned 
in his tank, creek, or river, or fall off his 
fence, woodpile, haystack, or precipice, or is 
injured while playing with his cane mill or 
corn sheller, and the courts assume the af- 
firmative of the first question above stated, as 
was done in the Stout Case, the jury would 
in most cases be warranted in finding that 
the neighbor had not used reasonable care to 
so guard his tank, etc., or lock his cane mill 
or corn sheller, as to avoid such injury. Un- 
der this new doctrine the question as to 
whether the tank, etc., or the cane mill, etc., 
was attractive and dangerous to the child 
would be for the jury, and they could as 
truthfully say it was as they could of the 
turntable; for our common experience, as 
well as the reported cases, demonstrate that 
a great many more children lose their lives 
by such means than upon turntables.’’ 





This logical extension or rather applica- 
tion of the doctrine of the Stout Case has re- 
cently found expression in the case of City of 
Pekin v. McMahon, 154 Lill. 141, 39 N. E. 
Rep. 484, where a verdict and judgment 
holding the owner of a lot in the city, upon 
which there was a pool of water, liable for 
the death of a boy who went there uninvited, 
and was drowned, was upheld, the court, 
after assuming the existence of the duty, as 
was done in the Stout Case, saying: ‘‘The 
question, whether a defendant has or has not 
been guilty of negligence in case of such an 
accident upon his land to a child of tender 
years, is for the jury. Involved in this 
question is the further question whether or 
not the premises were sufficiently attractive 
to entice children into danger, and to sug- 
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gest to the defendant the probability of 
the occurrence of such an accident; and, 
therefore, such further question is also a 
matter to be determined by the jury. Mackey 
v. City of Vicksburg (Miss.), 2 South. Rep. 
178 ; Railroad Co. v. Stout, supra. The sub- 
ject of the attractiveness of the premises was 
submitted to the jury by the instructions 
given for the plaintiff in the case at bar.’’ 
See, also, Stendal v. Boyd (Minn., 1897), 69 
N. W. Rep. 899, affirming such a judgment 
without discussion on authority of the 
‘*Turntable Cases;’’ Bransom’s Admr. v. 
Labrot, 81 Ky. 638; Manufacturing Co. v. 
Cooper (Ark.), 31S. W. Rep. 154. 


The difficulty about these cases is, as stated 
by the Texas court, that they either impose 
upon owners of property a duty not before 
imposed by law, or they leave to a jury to 
find legal negligence in cases where there is 
no legal duty to exercise care. In these cases 
the courts, yielding to the hardships of indi- 
vidual instances where owners have been 
guilty of moral though not legal wrongs in 
permitting attractive and dangerous turn- 
tables to remain unguarded on their premises 
in popular cities to the destruction of little 
children, have passed beyond the safe and 
ancient landmarks of the common law, and 
assumed legislative functions where none ex- 
isted. The opinion in the Texas case does 
not go to the extent of holding (and the 
court directly repudiates such an idea) that 
one is not liable for injuries to persons going 
on to his land uninvited when such injuries 
are intentionally inflicted, e. g., where a pit 
is sunk or a gun is set upon one’s land to 
injure trespassers. In such cases the liability 
is based upon the breach of the duty imposed 
by law not to intentionally injure even a 
trespasser. In such cases the liability is not 
based upon the assumption that the owner 
owes a duty to the uninvited person to keep 
his premises reasonably safe, but upon the 
fact that he owes a duty to such person not 
to intentionally injure him. 








NOTES OF RECENT DECISIONS. 


INJUNCTION—INTIMIDATION OF WORKMEN BY 
Lasor Unions.—The case of Consolidated 
Steel & Wire Co. v. Murray, 80 Fed. Rep. 
811, recently decided by the United States 





Circuit Court, Northern District of Ohio, jp. 
volves questions of present and growing in. 
terest as regards the right to enjoin intimidg- 
tion of workmen by labor unions. The court 
held that an injunction will be granted where 
members of labor organizations conspire un- 
lawfully to interfere with the management of 
the business of a corporation, and to compel 
the adoption of a particular scale of wages, 
by congregating riotously and in large num- 
bers, at and near the works of the corpora- 
tion, for the purpose of preventing persons 
not members of said organizations from enter- 
ing the employ of the corporation or remain- 
ing therein, by intimidation, consisting in 
physical force or injury, actual or threatened, 
to person or property. The jurisdiction of 
equity is not ousted because the acts com- 
plained of may also be the subject of indict 
ment. Upon the law governing the case, the 
court says: 

In State v. Glidden, 55 Conn. 46, 8 Atl. Rep. 890, the 
defendants were prosecuted for a conspiracy having 
for its object to compel a newspaper publishing com- 
pany against its will to discharge its workmen, and to 
employ such persons as the defendants and their as- 
sociates should name. This case was decided in Feb- 
ruary, 1887. It is the first American case in which 
the word ‘‘boycott” is used. That word originated 
from the efforts of certain Irish tenants to exclude 
Capt. Boycott from all intercourse with his neighbors 
because he endeavored lawfully to collect his rents, 
The supreme court,in State vy. Glidden, said: “It 
seems strange that in this day, and in this free country 
—a country in which law interferes so little with the 
liberty of the individual—it should be necessary to 
announce from the bench that every man may carry 
on his business as he pleases, may do what he will 
with his own, so long as he does nothing unlawful, 
and acts with due regard to the rights of others, and 
that the occasion for such an announcement should 
be, not an attempt by government to interfere with 
the rights of the citizen, nor by the rich and powerful 
to oppress the poor, but an attempt by a large body 
of workingmen to control, by means little, if any, 
better than force, the actions of employers.” The 
court further said that the defendants in effect said to 
the publishing company: “It is true we have no it- 
terest in your business, we have no capital invested 
therein, we are in no wise responsible for its losses or 
failures, we are not directly benefited by its success, 
and we do not participate in its profits; yet we have 
a right to control its management, and compel you to 
submit to our dictation.” The court declared that 
the bare assertion of such a right was startling, and 
that: “Upon the same principle, and for the same 
reasons, the right to determine what business others 
shall engage in, when and where it shall be carried 
on, ete., will be demanded, and must be conceded. 
The principle, if it once obtains a foothold, is aggres 
sive, and is not easily checked. It thrives by whatit 
feeds on, and is insatiate in its demands. More re 
quires more. Ifalarge body of irresponsible men 
demand and receive power outside of law, over and 
above law, it is not to be expected that they will be 
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satisfied with a moderate and reasonable use of it. 
Allhistory proves that abuses and excesses are in- 
eyitable. The exercise of irresponsible power by 
men, like the taste of human blood by tigers, creates 
an unappeasable appetite for more.’? The court sus- 
tained the verdict of guilty against the defendants. 
The case of State v. Stewart, 59 Vt. 273, 9 Atl. Rep. 
559, was a prosecution for conspiracy to hinder and 
prevent the Ryegate Granite Works, a corporation, 
from employing certain granite cutters, and to hinder 
and deter certain laborers from working for said cor- 
poration. The court, sustaining the indictments, held 
that: ‘The labor and skill of the workman, the plant 
of the manufacturer, and the equipment of the farmer, 
are in equal sense property; every man has the right 
to employ his talents, industry and capital as he 
pleases, free from the dictation of others; and, if two 
or more persons combine to coerce his choice in this 
behalf, it is a criminal conspiracy, whether the means 
employed are actual violence or a species of intimida- 
tion that works upon the mind.’”’ The court further 
said: “The exposure of a legitimate business to the 
control of an association that can order away its em- 
ployees and frighten away others that it may seek to 
employ, and thus be compelled to cease the further 
prosecution of its work, is a condition of things utterly 
at war with every principle of justice, and with every 
safeguard of protection that citizens under our system 
of government are entitled to enjoy. The direct 
tendency of such intimidation is to establish over 
labor and over all industries a control that is unknown 
to the law, and that is exerted by a secret association 
of conspirators, actuated solely by personal considera- 
tions, and whose plans, carried into execution, usually 
result in violence and the destruction of property.’’ 

The same court, in State v. Dyer, decided at the 
October Term, 1894, and reported 67 Vt. 690, 32 Atl. 
Rep. 814, held: ‘That a combination of two or more 
persons to restrain an employer to discharge a par- 
ticular workman by threatening to prevent his ob- 
taining other workmen, or to constrain a workman to 
join a certain organization by threatening to prevent 
him from obtaining work unless he does so, is a crim- 
inal conspiracy atcommon law.” The Supreme Court 
of Pennsylvania, in Murdock v. Walker (Jan., 1898), 
162 Pa, St. 595, 25 Atl. Rep. 492, decided that a court 
of equity will restrain by injunction discharged em- 
ployees, members of a union, from gathering about 
their former employer’s place of business, and from 
following the workmen whom he has employed in 
place of the defendants, from gathering about the 
boarding houses of such workmen, and from interfer- 
ing with them by threats, menaces, intimidation, 
ridicule and annoyances on account of their working 
for the plaintiffs. The Court of Errors and Appeals of 
the State of New Jersey, at its October Term, 1894, in 
the ease of Barr v. Trades Council, 53 N. J. Eq. 101, 
30 Atl. Rep. 881, very thoroughly and elaborately con- 
sidered the questions involved in this case. Before 
entering upon the discussion, the court said: ‘No 
unprejudiced person at this cay wishes to place any 
obstacle in the way of labor organizations conducting 
their operations within Jawful limits. It is unfortu- 
nate that, despite the warning and counsel accredited 
leaders, the reckless and revengeful among the mem- 
bers, with the vicious and lawless always to be found 
among the idle, so often take advantage of labor 
demonstrations to commit acts of violence against per- 
sons and property, and thus weaken the sympathy of 
the public with the system. Yet every one must ac- 
knowledge that organization has accomplished much 
in the past for the benefit of the workingman, and 





recognize its possibilities to secure to him, in the 
future, enjoyment of other privileges. But while en- 
gaged in this laudable purpose, those who give direc- 
tions to affairs should not attempt to secure their ends 
by infringing the lawful rights of others.” The sug- 
gestions contained in this quotation are well worthy 
of consideration by all labor organizations. No class 
of men stands more in need of the protection of the 
law and of its safeguards than do laboring men, nor 
to any class is public sympathy and the support of 
public opinion more desirable; and to no class will 
both these be more cordially extended so long as these 
organizations keep themselves within the limits of 
law and order. Whenever they exceed such limits, 
they greatly weaken themselves and the cause they 
represent, for an overwhelming majority of the 
American people are so thoroughly in favor of the 
maintenance and supremacy of law that they will de- 
feat any attempt to pervert or overturnit. The court, 
in Barr v. Trades Council, declared that a man’s busi- 
ness is his property, and that the right to acquire, 
possess and protect property is a natural and inalien- 
able right, which all men have, with those of enjoying 
and defending life and property, and of pursuing and 
obtaining safety and happiness. The court said that 
this was an echo of Magna Charta, and quoted from 
Mr. Justice Bradley in the Slaughter House Cases, 16 
Wall. 36, at page 116, where he says: ‘For the preser- 
vation, exercise and enjoyment of these rights (life, 
liberty and the pursuit of happiness), the individual 
citizen, as a necessity, must be left free to adopt such 
calling, profession or trade as may seem to him most 
conducive to thatend. Without this right he cannot 
beafreeman. This right to choose one’s calling is an 
essential part of that liberty which it is the object of 
the government to protect; and a calling, when chosen, 
is a man’s property and right. Liberty and property 
are not protected where these rights are arbitrarily 
assailed.’ The court also said: “This freedom of 
business action lies at the foundation of all commer- 
cial and industrial enterprises. Men are willing to 
embark capital, time and experience therein, because 
they can confidently assume that they will be able to 
control their affairs according to their own ideas, 
when the same are not in conflict with law. If this 
privilege is denied them, if the courts cannot protect 
them from interference by those who are not inter- 
ested with them, if the management of business is to 
be taken from the owner and assumed by, it may be, 
irresponsible strangers, then we will have to come to 
the time when capital will seek after other than indus- 
trial channels for investments, when enterprise and 
development will be crippled, when interstate rail- 
roads and canals and means of transportation will be- 
come dependent on the paternalism of the national 
government, and the factory and the workshop subject 
to the uncertain chances of co-operative systems.” 
The court found that the acts of the defendants 
practically infringed upon the exercise of this right 
by Mr. Barr. The defendants were 18 bodies known 
as “labor unions,” embracing many trades in the city 
of Newark, affiliated in a society or representative 
body known as the ‘‘Essex Trades Council.” One of 
these unions was incorporated; the others were not. 
The Essex ‘I'rades Council itself was a voluntary as- 
sociation, composed of delegates or representatives 
chosen thereto by each of the 18 different unions or as- 
sociations. Mr. Barr, as proprietor of the daily morn- 
ing newspaper in Newark, determined to employ 
plate or stereotyped matter in the making up of his 
paper for publication. All the employees were mem- 
bers of the local typographical union, which had de- 
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clared against the use of plate matter in the city of 
Newark, as Mr. Barr well knew. The Essex Trades 
Council then undertook to boycott Mr. Barr’s news- 
paper, by distributing circulars, by issuing an official 
bulletin, and by undertaking to persuade the public 
to withhold support fromthe paper. The defendants 
denied that they had made any threats, or attempted 
to intimidate or coerce any of the advertisers or 
patrons of the Times, and claimed that everything 
was done in a peaceable and orderly manner, but the 
court said: “It is true, there was no public disturb- 
ance, no physical injury, no direct threat of personal 
violence, or of actual attack on or destruction of tan- 
gible property, as a means of intimidation or coercion. 
Force and violence, however, while they may enter 
largely into the question in acriminal prosecution, 
are not necessarily factors in the right to a civil rem- 
edy. But, even in criminal law, I do not understand 
that intimidation, even when a statutory ingredient 
of crime, necessarily presupposes personal injury or 
the fear thereof. The clear weight of authority un- 
doubtedly is that a man may be intimidated into do- 
ing or refraining from doing, by fear of loss of busi- 
ness, property, or reputation, as well as by dread of 
loss of life or injury to health or limb; and the extent 
ofthis fear need not be abject, but only such as to 
overcome his judgment, or induce him not to do or to 
do that which otherwise he would have done or left 
undone. There can be no reasonable dispute that 
the whole proceeding or boycott in this controversy 
is to force Mr. Barr, by fear of loss of business, to 
conduct that business, not according to his own judg: 
ment, but in accordance with the determination of the 
typographical union, and so far as he is concerned, it 
isan attempt to intimidate and coerce.’”? The court 
then proceeded to a review of the cases, and the dis- 
cussion of the jurisdiction in equity, and awarded an 
injunction as prayed. The case of Sherry v. Perkins, 
147 Mass. 212, 17 N. E. Rep. 307, was decided in June, 
1888. It was there held that banners displayed in 
front of a manufacturer’s premises, with inscriptions 
calculated to injure his business and to deter work- 
ingmen from entering into and continuing in his em- 
ploy, constituted a nuisance, which equity would re- 
strain by injunction. The court said that the plaint- 
iffs were not restricted to their remedy at law, but 
were entitled to relief by injunction; that the scheme 
in pursuance of which the banners were displayed 
and maintained was toinjure the plaintiff’s business, 
by intimidating workingmen, so as to deter them from 
keeping and making engagements with the plaintiff. 
The banners were a standing menace to all who were 
or wished to be inthe employment of the plaintiffs, 
to deter them from entering his premises, and main- 
taining them was a continuous unlawful act, injurious 
to his business and property, and a nuisance such as 
a court of equity would grant relief against. The 
latest case in Massachusetts is Vegelahn v. Guntner, 
decided October, 1896, and reported in 44 N. E. Rep. 
1077. The defendants in that case conspired to pre- 
vent plaintiff from getting workingmen, and thereby 
to prevent him from carrying on his business, unless 
and until he would adopt a certain schedule of prices. 
The means adopted were persuasion and social pres- 
sure, threats of personal injury or unlawful harm 
conveyed to persons employed or seeking employ- 
ment, and a patrol of two men infront of plaintiff’s 
factory, maintained from half past 6 in the morning 
until half past 5 in the afternoon, on one of the 
busiest streets of Boston. The court said that in- 
timidation was not limited to threats of violence or of 
physical injury to person or property; thatit hada 











broader signification, and there might be a moral jp. 
timidation, which was illegal, including patrolling or 
picketing, under the circumstances stated in the eage, 
The court further said that the patrol was an unlaw. 
fulinterference both with the plaintiff and with the 
workmen, within the principle of many cases, and, 
when instituted for the purpose of interfering with 
his business, it became a private nuisance. The de- 
fendants in that case contended that the acts com 
plained of were justifiable, “‘because they were only 
seeking to secure better wages for themselves, by 
compelling the plaintiff to accept their schedule of 
wages.” The court was of opinion that that motive 
or purpose did not justify maintaining a patrol in 
front of the plaintiff’s pre -ises, as a means of carry- 
ing out their conspiracy, and added: ‘A combina. 
tion among persons merely to regulate their own con- 
duct is within allowable competition, and is lawful, 
although others may be indirectly affected thereby. 
But a combination to do injurious acts, expressly di- 
rected to another, by way of intimidation or con- 
straint, either of himself or of persons employed or 
seeking to be employed by him, is outside of allow- 
able competition, and is unlawful.” In support of 
this proposition the court cited a long list of cases, 
Upon the point, urged, also, in argument in this case, 
that the defendants’ act might subject them to an in- 
dictment, the court said that that fact did not prevent 
acourt of equity from issuing an injunction. “Itis 
true that, ordinarily, a court of equity will decline to 
issue an injunction to restrain the commission of 
a crime; but a continuing injury to property or busi- 
ness may be enjoined, although it may also be pun- 
ishable as a nuisance or other crime.”’ In support of 
this proposition the court cited a long list of cases, in- 
cluding the following: Sherry v. Perkins, 147 Mass, 
212,17 N. E. Rep. 307; Cranford v. Tyrrell, 128 N. Y. 
341, 28 N. E. Rep. 514; Gilbert v. Mickle, 4 Sandf. Ch. 
857; Port of Mobile v. Louisville & N. R. Co., 84 Ala, 
115, 4 South. Rep. 106; and the following English 
cases: Emperor of Austria v. Day, 3 De Gex,F. & 
J. 217; Loog v. Bean, 26 Ch. Div. 306; Monson y. Tus 
saud (1894), 1 Q. B. 671. The court further held that 
such a conspiracy, in order either to prevent persons 
from entering plaintiff’s employment or to prevent 
persons in his employment from continuing therein, 
was unlawful, even though such persons were not 
bound by contract to enter into or continue in his em 
ployment. Moores & Co. v. Bricklayers’ Union No. 
1, 28 Wkly. Law Bul. 48, decided by the superior 
court of Cincinnati in general term, is a case much 
quoted, in which it was held that a combination bya 
trade union and others to coerce an employer to con 
duct his business with reference to apprentices and 
the employment of delinquent members of the union, 
according to the demand of the union, by injuring his 
business through notices sent to his customers and 
material-men, stating that any dealings with him will 
be followed by similar measures against such cus 
tomers and material-men, is an unlawful conspiracy. 
Judge Taft, in delivering the opinion of the court, 
said: ‘Weare of the opinion that, even if acts of the 
character and with the intent shown in this case are 
not actionable when done by individuals, they become 
so when they are the result of combination, because 
it is clear that the terrorizing of the community by 
threats of exclusive dealing in order to deprive one 
obnoxious member of means of sustenance will be 
come both dangerous and oppressive.” 

The latest case in any State court—Charles Curran 
against Louis Galen, as president (known under | 
title of “Master Workman”) of Brewery Working- 
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men’s Local Asembly 1796, Knights of Labor, was 
decided March 2, 1897, by the court of appeals of the 
state of New York, and will appear in 152 N. Y., at 
page 33, 46 N. E. Rep. 297. The court there held— 
First, that the organization or co-operation of work- 
jngmen is not of itself against any public policy, and 
must be regarded as having the sanction of law, when 
it is for such legitimate purposes as that of obtaining 
an advance in the rate of wages or compensation, or 
of maintaining such rate; second, ifthe purpose of 
anorganization or combination of workingmen is to 
hamper or restrict the freedom of the citizen in pur- 
suing his lawful trade or calling, and through con- 
tracts or arrangements with employers to cover other 
workingmen to become members of the organization, 
and to come under its rules and conditions, under the 
penalty of the loss of their positions and of depriva- 
tion of employment, such purpose is against public 
policy, and unlawful; third, the fact that a contract 
between the workingmen’s organization and an em- 
ployer’s association was entered into on the part of 
the employers, with the object of avoiding disputes 
and conflicts with the workingmen’s organization, 
does not legalize a plan of compelling workingmen 
not in affiliation with the organization to join it, at 
the peril of being deprived of their employment. 
With reference to organizations of workingmen the 
court said: 

“The social principle which justifies such organiza- 
tions is departed from when they are so extended in 
their operation as either to intend or accomplish in- 
jury to others. Public policy and the interests of so- 
ciety favor the utmost freedom in the citizen to pur- 
sue his lawful trade or calling, and if the purpose of 
an organization or combination of workingmen be to 
hamper or to restrict that freedom, and through con- 
tracts or arrangements with employers, to coerce 
other workingmen to become members of the organi- 
zation, or to come under its rules and conditions, un- 
der the penalty of the loss of their positions, and of 
deprivation of employment, then that purpose seems 
clearly unlawful, and militates against the spirit of 
our government and the nature of our institutions. 
The effectuation of such a purpose would conflict 
with that principle of public policy which prohibits 
monopolies an 1 exclusive privileges. It would tend 
to deprive the public of the services of men in useful 
employments and capacities.” The court, further 
along in the course of the opinion, said: ‘The sym- 
pathies or the fellow feeling which, as a social princi- 
ple, underlies the association of workingmen for their 
common benefit, is not consistent with a purpose to 
oppress the individual who prefers by single effort to 
gain his livelihood. If organization of workingmen 
is in line with good government, it is because it is in- 
tended as a legitimate instrumentality to promote the 
common good of its members.’”? The English cases 
are in accord with the American cases above cited. 
Lord Campbell, C. J., in charging the jury in Reg. v. 
Hewitt, 5 Cox, Cr. Cas. 162, said: “By law every 
man’s labor is his own property, and he may make 
What bargain he pleases for his own employment. 
Not only so; masters or men may associate together. 
But they must not, by their association, violate the 
law. They must not injure their neighbor. They 
Must not do that which may prejudice another man. 
The men may take care not to enter into engagements 
of which they do not approve, but they must not pre- 
Vent another from doing so. If this were permitted, 
hot only would the manufacturers of the land be in- 
jured, but it would lead to the most melancholy con- 
Sequences to the working classes.” In Reg. y. Druitt, 





10 Cox, Cr. Cas. 592, Bramwell, B., said: “No right 
of property or capital, about which there has been so 
much declamation, is so sacred or so carefully 
guarded by the law of this land as that of personal 
liberty. But that liberty is not liberty of the 
body only. Itis alsoa liberty of the mind and will; 
and the liberty of a man’s mind and will—to say how 
he should betsow himself and his means, his talents, 
and his industry—is as much a subject of the law’s 
protection as is that of his body. ° Andif any 
set of men agree among themselves to coerce that lib- 
erty of mind and thought by compulsion and restraint, 
they would be guilty of a criminal offense, namely, 
that of conspiring against the liberty of mind and 
freedom of willof those toward whom they so con- 
duct themselves. The public has an interest 
in the way in which a man disposes of his industry 
and his capital; and if two or more persons conspired, 
by threats, intimidation, or molestation, to deter or 
influence him in the way in which he should employ 
his industry, his talents, or his capital, they would be 
guilty of a criminal offense.” In Steamship Co. v. 
McGregor, 28 Q. B. Div. 598, Lord Justice Bowen said: 
“Of the general proposition that certain kinds of con- 
duct, not criminal in any one individual, may become 
criminal if done by combination among several, there 
ean be no doubt. The distinction is based on sound 
reason, fora combination may make oppressive or 
dangerous that which, if it proceeded only from a 
single person, would be otherwise; and the very fact 
of the combination may show that the object is sim- 
ply to do harm, ani not to exercise one’s own just 
rights.” 

Coltman, J.,in Gregory v. Duke of Brunswick, 6 
Man. & G. 953, illustrates the proposition by the act of 
Lissing in a public theater, which is prima facie a 
lawful act, and, “‘even ifit should be conceded that 
such an act, though done without concert with others, 
if done from a malicious motive, might furnish a 
ground of action, yet it would be difficult to infer 
such a motive from the isolated action of one person, 
unconnected with others.” In Reg. v. Rowlands, 17 
Adol. & E. (N. 8S.) 671, where there was a combina- 
tion to prevent certain workingmen from continuing 
in the service of their employer, and thereby to com- 
pel the employers to change the mode of conducting 
their business, the court of queen’s bench approved 
of the charge given tothe jury by Mr. Justice Erle . 
that: ‘‘A combination for the purpose of injuring 
another is a combination of a different nature, di- 
rected personally against the party to be injured; and 
the law allowing them to combine for the purpose of 
obtaining a lawful benefit to themselves gives no 
sanction to combinations which have for their im- 
mediate purpose the hurt of another. The rights of 
workmen are conceded; but the exercise of free will 
and freedom of action, within the limits of the law, is 
also secured equally to the masters. The intention of 
the law is, at present, to allow either of them to fol- 
low the dictates of their own will, with respect to 
their own actions, and their own property, and either, 
I believe, has a right to study to promote his own ad- 
vantage, or to combine with others to promote their 
mutual advantage.” All these and many other En- 
glish authorities will be found among the citations in 
the American cases referred to in this opinion, and ' 
they fully support those cases. Without referring to 
a single federal case, there is ample authority upon 
all the questions involved in the consideration of the 
motion which has been argued and submitted to this 
court. Nevertheless, it will be instructive, and I trust 
beneficial, to review, briefly as possible, some of the 
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decisions of the federal courts. In Casey v. Typo- 
graphical Union, 45 Fed. Rep. 185, decided January 
81, 1891, it was held that a combination or a conspir- 
acy, by a trades union, to boycott a newspaper for re- 
fusing to unionize its office, was illegal, and would be 
enjoined by acourt of equity. The court, in consid- 
ering the contention, for defendants, that no threaty 
were used and there was no intimidation, only cour- 
teous requests, and “‘fair, although sharp and bitter 
competition,” cited Jn re Wabash R. Co., 24 Fed. 
Rep. 217, where, during a strike organized to resist a 
reduction of wages, a printed notice was sent to the 
several foremen of the shops of the railway company 
as follows: “You are requested to stay away from 
the shop until the present difficulty is settled. Your 
compliance with this will command the protection of 
the Wabash employees. Butin no case are you to 
consider this an intimidation.’’ The court in holding 
that that was an unlawful interference with the man- 
agement of the road by the receiver, and a contempt 
of court, said that: ‘“*The statement in all these no- 
tices that they are not to be taken as intimidations 
goes to show beyond a reasonable doubt that the 
writer knew he was violating the law, and by this 
subterfuge sought to escape its penalty.” 

The court, in Casey v. Typographical Union, also 
cited U.S. v. Kane, 23 Fed. Rep. 748, where Judge 
(now Justice) Brewer, by way of illustrating what is 
a threat, supposes that one of two workmen is dis- 
charged. The other is satisfied:with his employment, 
and wishes to remain. The discharged workman 
comes, with a party of his friends, armed with re- 
volvers and muskets, and says: ‘‘Now, my friends 
are here. You had better leave. I request you to 
leave.”?’ In terms there was no threat, only a request; 
but it was backed by a demonstration of force in- 
tended and calculated to intimidate, and the man 
leaves really because he is intimidated. ‘‘Again,” 
said the judge, ‘‘armed robbers stopa coach. One of 
their number politely requests the passengers to step 
out and hand over their valuables. To the charge of 
robbery the defense is made that there was no vio- 
lence; there were no threats; there was only a polite 
request, which was complied with.” Judge Brewer 
properly said that any judge who woul! recognize 
such adefense deserved to be despised. In Pettibone 
v. U. S., 148 U.S. 197,13 S.C. Rep. 542, it was held 
that a combination of two or more persons to accom- 
plish, by concerted action, either a criminal or un- 
lawful purpose, or some purpose notin itself crim- 
inal or unlawful by criminal or unlawful means, is a 
conspiracy. It was held in Thomas v. Railway Co. 
(the Phelan Case), 62 Fed. Rep. 803, that a combina- 
tion to incite the employees of all the railways in the 
country to suddenly quit their service without any 
dissatisfaction with the terms of their employment, 
thus paralyzing all railway traffic in order to coerce 
the railroad companies and the public into compel- 
ling an owner of cars used in operating the roads to 
pay his employees more wages, they having no lawful 
right so to compel him, is an unlawful conspiracy, by 
reason of its purpose, whether such purpose is ef- 
fected by means usually lawful of otherwise. That 
the employees of the receiver of the road had the right 
to organize into or tojoin a labor union, which should 
take joint action as to their terms of employment, 
was conceded; the court stating that, as they had 
labor to sell, if they should stand together they would 
be often able to command better prices for their labor 
than when dealing singly with rich employers, be- 
cause the necessities of a single employee might com- 
pel him to accept any terms offered him. In illustra- 











tion the court said that if, when the receiver madeg 
reduction of 10 per cent. in the wages of his em. 
ployees, Phelan had come to Cincinnati, and urged 
and succeeded in maintaining a peaceable strike, he 
would not have been liable to contempt, even if the 
strike seriously impeded the operation of the road 
under the order of the court, and that his action ip 
giving advice or issuing an order based on unsatis. 
factory terms of employment would have been ep. 
tirely lawful, but that his coming to Cincinnati, and 
his advice to the employees to quit work, had noth- 
ing to do with their terms of employment. They 
were not dissatisfied with their service or there pay, 
His coming was to carry out the purpose of a combina- 
tion of men, and asa part of that combination to incite 
the employees of all Cincinnati roads to quit work. The 
plan of this combination was to inflict pecuniary injury 
on Pullman by compelling the railway companies to 
give up using his cars, and in the event of their re. 
fusal so to do to inflict pecuniary injury on them by 
inciting their employees to quit their service and thus 
paralyze their business. That combination, the court 
held, was for an unlawful purpose, and was con- 
spiracy; citing Angle v. Railway Co., 151 U.S8.1,14 
S. C. Rep. 240. The court also held that the com- 
bination was unlawful without respect to the con- 
tract feature, because it wasa boycott. The court re 
cognized that the employees had the right to quit 
their employment, but declared that they had no right 
to combine to quit, in order thereby to compel their 
employer to withdraw from a profitable relation with 
a third person for the purpose of injuring him, when 
that relation had no effect whatever on the character 
or reward of their service. Phelan was held guilty 
of contempt, and sentenced to imprisonment. The 
Supreme Court of the United States, in the Deos 
Case, 158 U.S. 564, 15 S. C. Rep. 900, held that the 
jurisdiction in equity to apply the remedy by injune 
tion when any obstruction was put upou highways, 
natural or artificial, to impede interstate commerce 
or the carrying of mails, was not ousted by the fact 
that the obstructions were accompanied by or con- 
sisted of acts in themselves violations of the criminal 
law, or by the fact that the proceeding by injunction 
is of a civil character, and may be enforced by pro- 
ceedings in contempt, inasmuch as the penalty fora 
violation of such injunction is no substitute for and 
no defense to a prosecution for criminal offenses com- 
mitted in the course of such violation. This author 
ity, which is conclusive in this court, disposes of the 
objection, made in this case, that if the defendants 
had committed the acts charged against them they 
were amenable to the criminal laws and should be 
put upontrial. The remedy by injunction was not 
first applied in the United States, either by State 
courts or by the federal courts. Mr. Stimson, in bis 
handbook on the Labor Law of the United States, at 
page 815, says that it is traced back to the leading cas 
of Spinning Co. vy. Riley, L. R. 6 Eq. 551, decided ia 
1868, which was prior to any of the American cases 
He adds that that case did not announce any neW 
doctrine, but rather the revival of a very old one, te 
ferring to the exercise of the chancellor’s authority in 
the reign of Richard II. to repress disorderly obstrue 
tions to the course of law. Spinning Co. v. Riley wi 
overruled by the court of chancery appeals in Asst! 
ance So. v. Knott, 10 Ch. App. 142, in 1874; Lord 

Chancellor Cairns deciding (and Sir W. M. James, Le 

J., and Sir G. Mellish, L. J., concurring) that the 

court in chancery has no jurisdiction to restrain the 

publication of a libel, as such, even if it is injurious to 

property. The court, in Spinning Co. v. Riley, & 
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joined the issuing of placards and advertisements in- 
tending and having the effect to intimidate and pre- 
yent workmen from hiring themselves to the plaint- 
iffs; that being the only act complained of, and the 
court finding that the plaintiffs were thereby pre- 
yented from continuing their business and that the 
yalue of their property was thereby seriously injured. 
Vice Chancellor Malin’s opinion is a strong presenta- 
tion of the doctrine recognized by him, but no Amer- 
jean court, State or federal, has gone to the length 
of that case, nor beyond the doctrine stated by the 
Supreme Court of the United States in the Debs Case. 
It conclusively appears, from the authorities above 
referred to, that the English courts, the American 
State courts,and the federal courts are in perfect 
harmony, and that, while they recognize the right of 
employees of whatever rank or degree to combine for 
the purpose of resisting any measures of oppression 
or coercion by their employers, and even for the pur- 
pose of instituting strikes and adopting other 
measures for their own protection or for the better- 
ing of their condition, they are agreed that they must 
not interfere with the rights of employers to manage 
their own business in their own way, so long as they 
do not trespass upon the rights of others. 











DUTY AND LIABILITY OF ATTORNEY 
TO CLIENT. 


The relation of attorney and client is one 
of mutual trust, confidence and good will, 
and the fidelity of the attorney to the client 
involves the most difficult questions in the 
consideration of this subject. That he is re- 
sponsible for the want of ordinary skill, care 
and reasonable diligence, is well understood,}! 
as is also the fact that the skill required has 
reference to the character of the business 
undertaken,? but it is extremely difficult to 
fix upon any rule which shall define negli- 
gence in a given case. The habits and prac- 
tice of men are widely different in this re- 
gard. It has been laid down, that if the 
average degree of skill and diligence could 
be determined, it would furnish the true rule.® 
“God forbid that it should be imagined that 
an attorney or counsel, or even a judge, is 
bound to know all the law,’’ said Lord Ten- 
terden.* Naturally, the scope of moral re- 
sponsibility of the attorney to the client goes 
further than mere legal liability, and em- 
braces the entire devotion to the client’s in- 
terests, zealousness in the maintenance of his 
rights, and the exertion to the utmost of his 
learning and ability, and by the use of these 
attributes alone can the conscientious attor- 

1 Weeks on Attys., Sec. 259. 

* Holmes y. Peck, 1 R. 8. 242; Pennington v. Yell, 6 
Eng. (Ark.), 212; Cox y. Sullivan, 7 Ga. 144. 

§ Pitt v. Yalden, 4 Burr. 2060. 





ney be satisfied. It is possible that an attor- 
ney will maintain, with great warmth and 
earnestness, the side which he must know to 
be unjust, and the success of which will be a 
wrong to the opposing party, and the attorney 
might be considered a participator in the in- 
justice, but he cannot be held morally respon- 
sible for the act of his client in maintaining 
an unjust cause. The lawyer who would re- 
fuse to lend his professional assistance to a 
cause on the ground that, in his judgment, 
the case was unjust, would usurp the func- 
tions of both the judge and the jury. It 
might be well to quote here the words of 
Lord Brougham in his celebrated defense of 
of the Queen: ‘‘An advocate,’’ said he, ‘‘in 
the discharge of his duty, knows but one per- 
son in all the world, and that person is his 
client. Tosave the client by all means and 
expedients, and at all hazards and costs to 
other persons, and among them to himself, is 
his first and only duty; and in performing 
this duty, he must not regard the alarm, the 
torments, the destruction he may bring upon 
others. Separating the duty of a patriot 
from that of an advocate, he must go on, 
reckless of consequences; though it should 
be his unhappy lot to involve his country in 
confusion.’’ But an attorney owes the duty 
of good-faith and honorable dealing to the 
court before whom he practices ; he is an offi- 
cer of the court and it is his high vocation to 
correctly inform it as to the law and facts of 
the case and to aid itin doing justice. He 
is not bound to suffer false and perjured 
testimony to be presented with the possible 
result of inducing the court to take jurisdic- 
tion where there would be otherwise no 
power to act, and to grant s judgment or de- 
cree which the law would prohibit were the 
real character of the testimony known. In 
resorting to deception or permitting his client 
to do so the attorney violates his oath of 
office. An attorney cannot disobey the 
express lawful instructions of his client,® and 
he is liable if he negligently fails to bring 
suit,’ also if, through his negligence, the 
papers or securities of the client are lost ;° but 
where such papers are stolen from his office, 


5 People v. Beattie, 137 Ill. 553. 

6 Gilbert v. Williams, 8 Mass. 57; Cox v. Livingstone, 
2W.& S. (Pa.) 108; Wilcox v. Plummer, 4 Pet. (U. 
8.) 172. 

7 Moore v. Juvenal, 92 Pa. St. 484. 





*Montrion v. Jeffery, 2 Carr. & P. 113. 


8 Northwestern Co. v. Sharp, 28 Eng. L. & E. 555. 
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he cannot be held responsible, unless through 
negligence on his part.® 

The attorney can only undertake to avoid 
errors and mistakes which any prudent prac- 
titioner would avoid; and where there is a 
reasonable doubt as to want of skill and dili- 
gence, he cannot be held liable," and the 
error being such as a cautious man wight fall 
into, he cannot, on that account, be deprived 
of his fee.” If, however, the attorney dis- 
regards well established and clearly defined 
rules of law, or ignores the ordinary rules of 
court and practice, pleading and evidence, 
sometimes even the right construction on 
cases free from doubt, such as bringing an 
action of assumpsit on a deed under the com- 
mon law system ;” if his papers are defective 
through lack of diligence on his part, or the 
part of his clerks, he will be liable ;* and the 
failure to deliver a fi. fa. to the sheriff, 
whereby a levy is lost, renders him liable. 
Where an attorney undertaking to search the 
records, overlooks prior liens, he is liable to 
his client who loaned money on a mortgage 
of property. It is not required that 


the attorney insure a client as to the 
result of the proceedings which he has 
advised, and in an action for  attor- 


ney’s fees, it is no defense that some other 
course than that advised by him would have 
been more advantageous to the client, it ap- 
pearing that the attorney acted in good 
faith.” An attorney who is employed to draw 
a will is not liable to a person who, through 
the former’s negligence and ignorance in the 
discharge of his professional duties, was de- 
prived of the portion of the estate which tes- 


9 Hill v. Barney, 18 N. H. 607. 

10 Bowman v. Talman, 27 How. Pr. (N. Y.) 212; 
Citizens’ Loan, etc. Asso. v. Friedly, 123 Ind. 143, 7 
L. R. A. 619; Eggleston v. Boardman, 37 Mich. 14. 

11 Morrison vy. Burnett, 56 Ill. App. 129; Watson vy. 
Muirhead, 57 Pa. St. 161; 1 Parsons’ Contracts, 114, 
and cases cited; Gilbert v. Williams, 8 Mass. 51. 

12 Pitt v. Yalden, 4 Burr. 2060; Godefroy v. Dalton, 
6 Bing. 467, 4 Moore & P. 149. 

18 Cliffe v. Prosser, 2 Dowl. O. S. 21; Hoping v. 
Quinn, 12 Wend. (N. Y.) 519. 

14 Weeks on Attys., Sec. 284; Goodman v. Walker, 
30 Ala. 482; Marsh v. Whitman, 21 Wall. (U. S.) 178; 
Wharton on Agency, 598; Jn re Spencer, 18 W. R. Ch. 
240; Dearborn v. Dearborn, 15 Mass. 316; Reilley v. 
Cavanaugh, 29 Ind. 485; McWilliams v. Hopkins, 4 
Rawle (Pa.), 892; Newman v. Schneck, 58 Ill. App. 
328; Davis v. Jenkins, 11 Mees. & W. 745. 

15 Phillips v. Bridge, 11 Mass. 246. 

16 Lawall v. Groman (Pa.), 87 Atl. Rep. 98. 

17 Harriman v. Baird (Sup.), 39 N. Y. S. 592; Kirk- 
ey v. Jones, 7 Ala. 622; Meyer v. Sage, 65 Iowa, 606. 








tator instructed the attorney should be given 
such person by will.'* Where the attorney 
allows a cause to be called for trial without 
previously inqutring whether a material wit- 
ness was absent, and his client was non- 
suited, he is liable; also where he allows 
judgment to be taken for want of an answer,” 
or where he fails to appear in court when the 
cause is regularly reached on the docket.% 
Where money has been collected for the 
client, the attorney is bound to notify him of 
the fact within a reasonable time; and if he 
does so, the client has no cause of action 
against him until after a demand and a re- 
fusal to turn it over.” An attorney for a de 
cedent’s estate who has collected money on 
a claim due the estate while acting in the ew- 
ploy of the administrator cannot be compelled 
by the probate court to turn over such col- 
lections under the statutory clause providing 
for commitment to jail of any person who re- 
fuses to surrender property belonging wa 
decedent after the administrator has on oath 
sworn before such court that the attorney bas 
such property in his possession. The suspen- 
sion of the attorney is the proper remedy.” 
The usual remedy of a client against 
an attorney for neglect or misconduct 
is by an action on the case; sometimes, 
however, the courts have interfered sum- 
marily, especially where the transaction 
appears tainted with fraud,” or where 
the attorney having been paid fails to per- 
form his duty,” in which event he may be 
proceeded against by attachment.” But 
without some showing of fraud, the court will 
generally leave the client to his remedy by 
action.* In equity, a distinction is drawn 
between fraud and negligence, and only 

18 Roddy v. Railway Co., 104 Mo. 284; Shear. &R. 
Neg. Sec. 215; Fish v. Kelly, 17 C. B. (N. S.) 194 
Robertson vy. Fleming, 4 Macq. H. L. Cas. 167, 209; 
Longmerd vy. Holliday, 6 Exch. 761; Winterbottom ¥. 
Wright, 10 Mees. & W.109; Buckley v. Gray (Cal.), 42 
Pac. Rep. 900. 

19 Reece v. Rigby, 4 Barn. & Ald. 202. 

20 Godefroy v. Jay, 7 Bing. 413. 

21 Mix v. Chandler, 44 Ill. 174. 

22 Denton v. Embury, 5 Eng. 228; Voss v. Bachop, 5 
Kan. 67; Taylor v. Bates, 6 Cow. (N. Y.) 596; Me 
Dowell v. Potter, 8 Pa. St. 189. Contra: Tinkham ¥. 
Heyworth, 31 Ill. 519. 

23 Dinsmoor v. Bressler (Ill.), 45 N. E. Rep. 1086. 

24 Russell v. Palmer, 2 Wils. 235. 

2% 4 Jobns. Ch. (N. Y.) 118; Wendell v. Van Rensse- 
laer, 1 Johns. Ch. (N. Y.) 344. 

26 Garner v. Lawson, 1 Barn. 101. 
27 Floyd v. Hangle, 3 Atk. 568. 
28 Barker v. Butler, 2 W. Black, 780. 
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where the former is shown, will a court of 
equity interfere.” In all actions against 
attorneys for negligence, or for want of skill, 
when the facts are ascertained the question 
of negligence or want of skillis for the jury.” 

The actual loss sustained and not the nominal 
‘amount directly involved is the measure of 
damages." In showing negligence, the 
purden of proof rests primarily upon the 
plaintiff, and when established, it is for the 
attorney to prove that the client was not in- 
jured by it. Where the acts of the attorney, 
in the prosecution of his client’s case, are 
bona fide, an action on the case will not lie; 
tosustain such an action, it must be shown 
that the acts were malicious and without 
foundation.** If an attorney commences a 
suit, knowing that there is no cause of action, 
“dishonestly and for some sinister view, for 
some ill-purpose, or for some purpose of his 
own which the law calls malicious,’’ and 
causes a party to be arrested and imprisoned, 
he will be liable therefor. The cases herein 
cited may, to some extent, show the legal 
liability of the attorney to the client. Every 
consideration should induce an honest attor- 
ney to regard himself, as far as the cause is 
concerned, as completely identified with his 
client ; all selfish interests should be sunk by 
him in respect to his one great duty to his 
client, that of immovable fidelity. 

Morton JOHN STEVENSON. 

Chicago, Il. 

* Wharton on Agency, Sec. 605; Brooks v. Day, 2 
Dick. 572. For dicta to contrary, see Dixon vy. Wil- 
liamson, 4 De Gex & J. 208; Chapman v. Chapman, 
L. R. 9 Eq. 276. 

® Rhines v. Evans, 66 St. 192; Walpole v. Carlisle, 
82 Ind. 415; Reece v. Rigby, 4 Barn. & Ald. 202. 

51 Godefroy v. Jay, 7 Bing. 418; Governor v. Raley, 
34 Ga. 173. 

® Wharton on Negligence, Sec. 752. 

% Godefroy v. Jay, 7 Bing. 418; Harter v. Morris, 18 
Ohio St. 419. 

%* Wigg v. Simonton, 12 Richardson (Law), 583. 

% Caton, J., Burnap v. Marsh, 13 Ill. 585; Stockley 
V. Harnidge, 84 Eng. C. L. 276. 











INJURY IN ELEVATOR — DILIGENCE RE- 
QUIRED. 


McGRELL vy. BUFFALO OFFICE-BLDG. CO. 
Court of Appeals of New York, June 8, 1897. 


The owner of an elevator for passengers—at least, 
'n respect to the other parts of the plant than those 
by which the elevator is moved and controlled—is not 
subject to the same rule that applies toa railroad 
Company in respect to its roadbed, engines, etc., and 








held bound to exercise the utmost care and diligence, 
and liable for the slightest neglect; but, if such owner 
exercises strict diligence to provide a safe and suit- 
able car and other appliances for the operation of the 
elevator and the accommodation of passengers, he is 
not liable for an accident which could not with rea- 
sonable diligence have been foreseen and provided 
against. 


MARTIN, J.: This action was to recover dam- 
ages occasioned by the death of the plaintiff’s in- 
testate, upon the theory thatit was caused by the 
negligence of the defendant. The decedent was 
killed in one of the passenger elevators operated 
by the defendant in its 10-story office building in 
the city of Buffalo. The negligence charged in 
the complaint is that the elevator, at the time of 
the decedent's injury, was so unskillfully oper- 
ated as to cause a violent jolt, which threw her 
against the barsin the shaft or well of the ele- 
vator; the defendant’s omission to provide any 
door to the car, or to properly guard the opening 
through which persons entered it; and that the 
bars used in the construction of the shaft were in- 
sufficient. The answer consisted of a denial, and 
allegations of contributory negligence. The ac- 
cident occurred on the 23d day of August, 1894. 
The decedent came to the defendant’s building 
between 9 and 10 o’clock in fhe morning, and, 
upon learning that she desired to see her mother, 
the superintendent of the building placed her in 
the elevator, with instructions to the person in 
charge to take her to a room upon. the third floor, 
where her mother was at work. She stood in the 
back part of the car, whére she remained until 
the elevator had ascended about eight feet, when 
she suddenly sprang forward, caught hold of the 
bars which formed a part of the shaft above the 
floor, fell with her head between them and the 
floor of the elevator, and was thereby so seriously 
injured that she died immediately. On the trial 
the plaintiff was nonsuited, and a judgment in 
favor of the defendant was entered thereon. On 
appea! to the general term it was reversed, and a 
new trial granted. 

While it was the defendant’s duty to provide a 
safe and suitable car, appliances, and other ma- 
chinery for the operation of its elevator and for 
the accommodation of its passengers, and to ex- 
ercise strict diligence in that respect, still the law 
did not impose upon the defendant the duty of 
providing for their absolute safety, so that they 
should encounter no possible danger or meet with 
no casualty in the use of the appliances provided. 
Dougan v. Transportation Co., 56 N. Y. 1; 
Crocheron v. Ferry Co., Jd. 656; Cleveland vy. 
Steamboat Co., 68 N. Y. 306; Loftus v. Ferry Co., 
84.N. Y. 455; Lafflin v. Railroad Co., 106 N. Y. 
136, 12 N. E. Rep. 599; Morris v. Railroad Co., 
106 N. Y. 678, 13 N. E. Rep. 455; Frobisher v. 
Transportation Co., 151 N. Y. 431, 45 N. E. Rep. 

839. In the Dougan Case an omission to inclose 
the space between the railing and deck of a boat, 
so as to preclude the possibility of slipping under 
it, was the negligence charged. It was shown 
that many of the boats in use were constructed in 
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that way, and no accident of a similar kind had 
happened; and the court held that that fact was 
proof that there was no reasonable ground to ap- 
prehend that any one would fall under the railing, 
and therefore negligence could not be predicated 
upon the failure to board up the space. The 
Crocheron Case was where the plaintiff slipped 
on the edge of a step as she was passing down the 
stairway to leave the defendant’s boat. The neg- 
ligence alleged was the placing of a plate on the 
stairs. It was proved that the stairs upon the 
best boats were finished in that manner, and that 
the boat had been in use ayear, and carried many 
thousands of passengers, and no injury of the 
kind had occurred before. It was held that there 
was no evidence of negligence, and a nonsuit 
should have been granted. In the Cleveland 
Case a somewhat similar accident occurred, and 
it was there said: ‘The defendant is liable for 
any injury which might reasonably be anticipated 
to occur, in view of all the circumstances, and of 
the nature of the carriage, and the number and 
character of the persons upon the boat. Flint v. 
Transportation Co., 34 Conn. 554; Putnam v. 
Railroad Co., 55 N. Y. 108,119. This broad state- 
ment has limits. A carrier of passengers is not 
bound to foresee and provide against casualties 
never before known, and not reasonably to be ex- 
pected. Dougan v. Transportation Co., 56 N. Y. 
1. See, also. Wyckoff v. Ferry Co., 52 N. Y. 32; 
Crocheron v. Ferry Co., 56 N. Y. 656. Hence his 
duty is not to be estimated by what, after an ac- 
cident, then first appears to be a proper precau- 
tion against a recurrence of it.”’ Loftus v. Ferry 
Co. was a case where a child fell through one of 
the openings in the guard on the side of a bridge 
or float adjoining the passageway for the passen- 
gers leaving the boat of the defendant, and it was 
said that the fact that it had been long in use 
without accident justified the conclusion that the 
company had no reason to apprehend such an ac- 
cident, and therefore the plaintiff could not re- 
cover. In the Lafflin Case, where the negligence 
claimed was that the platform was too far from 
the steps of the cars, and by reason thereof the 
plaintiff fell between them and was injured, it 
was decided that the proof did not justify a re- 
covery by the plaintiff. In that case there was 
proof that no accident had happened at that sta- 
tion before, although it had been in use for years, 
and the court said: ‘It was not bound so to con- 
struct this platform as to make accidents to pas- 
sengers using the same impossible. * * * It 
was bound simply to exercise ordinary care, in 
view of the dangers attending its use, to make it 
reasonably adequate to the purpose to which it 
was devoted. * * * No structure is ever so 
made that it may not be made safer. But. asa 
general rule, when an appliance or machine or 
structure not obviously dangerous has been in 
daily use for years, and has uniformly proved 
adequate, safe, and Convenient, its use may be 
continued without the imputation of culpable im- 
prudence or carelessness.’’ In the Morris Case. 





where a passenger was injured by the falling of g 
clothes wringer which was placed in one of the 
racks above the seat occupied by him, this court 
decided that the defendant was not liable, as it 
was bound only to exercise reasonable care to 
prevent such an accident. The Frobisher Cage 
was where the plaintiff was injured in attempt- 
ing to enter an omnibus. 
the step, his foot slipped under the body of the 
vehicle, he fell, and his injury was the result, 
The alleged negligence was that the back of the 
step wasopen. There was proof that the kind of 
steps used by the defendant was in general use, 
and this court held that it was not chargeable 
with negligence in the use of such a step, as it 
did not appear that any accident of that character 
had occurred before. If the principle of these 
authorities is applicable to this case, then it is 
plain that the plaintiff cannot recover, unless such 
an injury as was sustained by the plaintiff's in- 
testate could have been reasonably anticipated, 
and, in view of all the circumstances, might, with 
reasonable diligence, have been foreseen and pro- 
vided against. 

It is said that the foregoing authorities have no 
application to this case, but that the defendant 
was bound to exercise the utmost care and dili- 
gence, and was liable for the slightest neglect 
against which human prudence and _ foresight 
might have guarded. It may be that, as to the 
machinery and appliances by which an elevator 
is moved and controlled in its ascent and descent, 
an owner is bound to use the utmost care as to 
any defect which would be liable to occasion 
great danger or loss of life, and that he is in that 
respect subject to the same rule that applies toa 
railroad company in regard to its roadbed, en- 
gine, and other similar machinery. But, as to 
the surroundings and other structures forming & 
part of the elevator plant, where less danger is to 
be apprehended, we think the rule is less strict, 
and the doctrine of the cases cited applies. I 
the latter case the rule is satistied with that de- 
gree of care which a reasonably prudent man 
would exercise. This distinction is considered 
in some of the cases to which we have already re- 
ferred. The requirement of the greater degree 
of care is dependent not so much upon the actual 
apprehension of danger as upon the consequences 
likely to result from a defect in the machinery 
and appliances. In cases where less serious re 
sults are to be expected, and in cases where dat- 
ger is not to be apprehended, if due and proper 
care is observed by the passenger the owners 
responsible only for the want of ordinary and 
reasonable care. Kelly v. Railroad Co., 112 ¥. 
Y. 443, 20 N. E. Rep. 383; Miller v. Steamship 
Co., 118 N. Y. 199, 211, 23 N. E. Rep. 462. I 
this case no such serious results were to be eX- 
pected from any defect or insufficiency of the 
bars or grating, and, besides, with the exercise 
of due and proper care on the part of a passengel 
riding in this elevator, no danger of such a2 
accident could have been apprehended, and no 
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such injury would have occurred. Hence the de- 
fendant is responsible only for the want of ordi- 
nary and reasonable care. 

We find no testimony which would justify a find- 
ing that the decedent’s injury resulted from 
starting the elevator with a jerk or jolt. The 
evidence is to the contrary, and shows conclu- 
sively that the elevator was so constructed that it 
was impossible that it could have been thus 
started. Therefore that allegation of the com- 
plaint was entirely unproved. Moreover, the re- 
cord shows that the elevator was in the charge of 
a young man of experience, and in all respects 
competent. It was of modern construction, 
properly built and equipped, and in good order 
inevery respect. It was also proved that doors 
to elevator cars were not ordinarily used, and 
that but few had either seats or railings in the 
car. It is contended that the bars or grates 
which formed part of the elevator shaft were in- 
sufficient in size, and not properly fastened. 
While this accident may have disclosed that fact, 
yet the undisputed testimony was that, in fire- 
proof buildings of the character of the defend- 
ant’s that was the customary manner of inclosing 
elevator shafts. There was also evidence that it 
was only in cheaper buildings, or those that were 
not fireproof. that brick shafts or wire netting 
were used, and that the latter would have been 
no more effective to prevent this accident than 
the means employed. No proof that any similar 
accident had ever before occurred was offered, 
although such elevators had been in use for 
years. We think there was no evidence which 
would have warranted the trial court in submitting 
to the jury the question of the defendant’s negli- 
gence in thus protecting the opening in the shaft, 
as there was nothing to show that the’ defendant 
could have anticipated or foreseen any such re- 
sult from using a grating of that kind. Nor do 
we think the defendant could be held liable for 
the reason that there was no door to the car of 
the elevator, as suggested by the learned judge 
who wrote the opinion in the court below; for, as 
we have already seen, the proof was that doors 
Were not ordinarily used. But the learned gen- 
eral term also suggested that negligence might 
be based upon the rapidity with which the car 
Was started without giving to the decedent in- 
structions how to protect herself. That there 
was no negligence in the manner of starting the 
elevator, we have already seen. Just what in- 
structions the learned general term deemed nec- 
éssary to be given is not stated, and it is some- 
What difficult to understand what they should 
have been. Nor are we aware of any principle 
which required the defendant to give the dece- 
dent any instructions whatever. There was no 
proof upon the trial that any instructions to pas- 
Sengers, whether infants or adults, were usual or 
necessary. At the time the decedent was 9 1-2 
years of age.—a bright healthy, active girl, who 
assisted her mother at home, and sometimes went 
on errands for her in the city. If it be said that 





she was non sui juris, and consequently unusual 
attentions or instructions should have been given 
her, the answer is that she was not of such tender 
years that it could be held, asa matter of law, 
she was non sui juris. But, if unable to properly 
eare for herself under the circumstances, the 
burden of establishing that fact was upon the 
plaintiff. Stone v. Railroad Co., 115 N. Y. 104, 
21 N. E. Rep. 712; Tucker v. Railroad Co., 124 N. 
Y. 308, 26 N. E. Rep. 916. No such proof was 
given. 

After a careful examination of the evidence, 
we are unable to discover any proof which would 
have justified the trial court in submitting the 
question of the defendant’s negligence to the 
jury. Negligence is not to be presumed, but 
must be proved, and, before a plaintiff is entitled 
to recover, he must establish an omission to dis- 
charge some duty which the defendant owed him. 
We find nothing in this case to show that the de- 
fendant failed to perform any duty which it owed 
to the plaintiff's intestate. The elevator, the 
car, the shaft, and all the machinery employed 
in its operation, were of the usual kind, in com- 
plete order, and properly operated by a servant 
who was in all respects competent. Under these 
circumstances, we think the trial court properly 
nonsuited the plaintiff, and that the general term 
erred in reversing the judgment entered thereon. 
For that error the judgment appealed from 
should be reversed, and the judgment entered 
upon the decision of the trial term should be 
affirmed. The judgment of the general term 
should be reversed, and that of the trial term 
affirmed’. with costs. All concur. Judgment re- 
versed. 

NoTE.—It is the duty of the owners of elevators to 
make them reasonably safe for the uses to which they 
are to be put, and in so doing they are bound to exer- 
cise that degree of care employed by reasonably pru- 
dent men in attaining the same end. And the fact 
that an elevator and its appliances were the same as 
are ordinarily used, does not establish, as a matter of 
law, that proper diligence was used in making them 
reasonably safe. Lee v. Knapp & Co., 55 Mo. App. 
890. The fact that no other person in plaintiff’s busi- 
ness had used arailing in front of an elevator does 
not conclusively establish that it was not negligence 
to fail to provide such a railing. McCormick Har- 
vesting Mach. Co. v. Burandt, 136 Ill. 170, 26N. E. 
Rep. 588. A carrier of passengers by elevator is not 
an insurer, but is required to exercise the highest de- 
gree of care, asin the case of a carrier by railroad; 
and such care is not restricted to the vehicle and ma- 
chinery, but includes the control and management of 
the means of transportation. Mitchell v. Marker (Cir. 
Ct. of App., 6th Cir.), 62 Fed. Rep. 139. See same case 
54 Fed. Rep. 687. Those in charge of an elevator used 
to carry passengers are bound to exercise the highest 
degree of skill and care to secure their safety which 
is ordinarily used by prudent persons in conducting 
the same business. Kentucky Hotel Co. vy. Camp, 30 
S. W. Rep. 1010, 17 Ky. L. Rep. 297. The obligation of 
those operating a passenger elevator to passengers or 
those attempting to become passengers is the same as 
that of common carriers, and they must use and ex- 
ercise the highest degree of care and precaution. 
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Southern Building & L. Assn. v. Lawson, 97 Tenn. 
367, 37S. W. Rep. 86. The owner of a hotel in which 
an elevator is used for the accommodation of guests, 
is bound to exercise at least ordinary care and pru- 
dence to inspect and repair the elevator, and to so 
operate it as to carry guests in safety; and where he 
takes charge ofa building in which the elevator has 
been built fourteen years, and has been unused for 
nearly a year, and has the elevator inspected only in 
the ordinary and usual manner of inspecting ele- 
vators, he is liable to a paying guest who is injured by 
reason of defects in the elevator that could have been 
discovered and remedied by overhauling the elevator 
machinery. Stott v. Churchill, 36 N. Y. Supp. 476, 15 
Misc. Rep. 80, 71 N. Y. 8. R. 441. Where a workman 
employed by a contractor to put a refrigerator plant 
into a hotel building, made an arrangement with the 
person employed to operate the elevator that he 
should be permitted to get upon the top ofthe ele- 
vator and use it asa scaffold while at work, the owner 
of the building, who had no knowledge of this ar- 
rangement, is not liable for injuries inflicted upon the 
workman by the elevator man starting the elevator 
without giving him notice, as the elevator man had 
no authority to agree that the elevator should be used 
for that purpose. Jossaers v. Walke1, 43 N. Y. Supp. 
891. Where the employees of a safe moving company 
undertook to use the elevator to move a heavy safe to 
the top floor of a building for a tenant, and the ele- 
vator, not being properly secured by appliances to 
keep it in position, as the weight of the safe was taken 
from it, sprang up through no defect in the elevator, 
and lifted the back part of the safe so that it tipped 
over upon one of the safe company’s employees and 
caused his death, the owner of the building is not 
liable for such death. Murphy v. Hayes, 145 N. Y. 
370,40 N. E. Rep. 6,64 N. Y.S. R. 824, affirming 68 
Hun, 450, 23 N. Y. Supp. 70, and 26 N. Y. Supp. 1116. 
Failure to comply with a city ordinance requiring 
elevators to be built and protected in a certain way, 
does not render the owner of the elevator liable toa 
civil action by a person who was injured in an acci- 
dent that was due entirely to other causes than such 
failure to comply with the ordinance. Gibson vy. 
Leonard, 143 Ill. 182, 32 N. E. Rep. 182. Negligence 
on the part of the owner cannot be presumed from 
the mere fact that one of the weights by which the 
elevator was operated became detached from the iron 
rod by which it was suspended and kept in place, and 
fell through the top of the elevator car upon the serv- 
ant employed to operate it, and injured him. David- 
son v. Davidson, 46 Minn. 117, 48 N. W. Rep. 560. The 
fall of an elevator raises a presumption of negligence 
upon the part of the person responsible for the con- 
dition of the machinery connected therewith in favor 
of aperson injured, who had no control of the ma- 
chinery, where the fallis such as, in the ordinary 
course of things, does not happen if the machinery is 
in good order. Ellis v. Waldron (R. I.), 33 Atl. Rep. 
869. The mere fact that an elevator about which he 
was employed, fell and injured a servant, without 
evidence that the master knew or could have known 
of its defective condition is not sufficient to charge the 
master with negligence. Moran v. Racine Wagon Co., 


74 Hun, 454, 26 N. Y. Supp. 852. It is for the jury to 
say, after a consideration of all the facts, whether a 
notice to a boy in charge of an elevator and to other 
agents of the owner, that a man was about to be put 
to work in the shaft to paint it, was sufficient notice 
to the owner to charge him with negligence in per- 
mitting the elevator to be so operated as to injure the 











painter. Holmes v. Junod (Cir. Ct. App., 5th Cir,), 
68 Fed. Rep. 858. 

A person assumes the risks arising from defeets ip 
a freight elevator if he takes passage on it without ip. 
vitation, and with knowledge that there is a passenger 
elevator in the building. Amerine v. Porteous, 105 
Mich. 347, 63 N. W. Rep. 300. Where a person ep. 
tered a building in which there were two elevators, 
one of which was used for passengers and had regular 
attendants, while the other was seldom used, and no 
one was in charge of it, and got into the one which 
was not in use and undertook to run it to an upper 
floor and was injured in so doing, it was held that he 
could not recover for his injuries, although he had 
frequently used that elevator before in the same way, 
but without the knowledge of the owner of the build. 
ing. Hansen vy. State Bank Bldg. Co. (Iowa), 69N, 
W. Rep. 1020. A person employed by a tenant of the 
owner of a building in which there is a passenger 
elevator operated by a boy employed for that pur. 
pose, has no right, merely because the boy is absent 
when he wishes to use the elevator, to undertake to 
operate it himself. And if he eoes so, and receives 
such injuries by reason of a defect in the machinery 
as to cause his death, his administrator cannot re- 
cover damages for his death from the owner of the 
building. Dashiell v. Washington Market Co. % 
Wash. L. Rep. 128. A freight elevator in a high 
building, placed in position and in use to convey 
articles between the several floors and the basement, 
is not per se a machine, device or appliance im- 
minently dangerous to the lives of others, so that 
serious injury to any person using, operating, ap- 
proaching or being near it would be the probable 
consequence of such use. Ziemann v. Kieckhefer 
Elevator Manfg. Co., 90 Wis. 497, 63 N. W. Rep. 1021. 
The owner of a freight elevator does not owe the 
same duty to his employees who ride thereon thats 
common carrier owes to a passenger, but is only 
bound to equip the elevator with such safety appli 
ances as are in common use, though others exist 
which would give additional security to any one rid- 
ing on the elevator in case the machinery should 
break. And his failure to inspect the elevator does 
not render the owner liable to an employee injured 
by reason of defects which could not have been dis: 
covered by acareful inspection. Boess v. Clausen & 
P. Brew. Co., 42 N. Y. Supp. 848. A person who oe 
cupies with his business all of the five story building 
in which it is carried on, containing a freight elevator 
on which the employees are permitted but not re 
quired to ride in going to and from their work, owes 
such employees while so riding the degree of care 
due from a master to his servants, and not that im 
posed by lawon a common carrier of passengers. 
McDonough vy. Lamphear, 55 Minn. 501, 57 N. W. 
Rep. 152. Where the employees in a factory or ware 
house are merely permitted to ride on a freight ele 
vator between different floors of the building for their 
own pleasure and convenience, they having knowl- 
edge that it was constructed and is maintained only 
for moving freight, they assume all risks arising from 
its coustruction and operation, and the master is only 
bound to use ordinary care to avoid accidents; butif 
the servants are directed or expressly authorized to 
ride in the elevator, the master assumes the duty of 
rendering it as safe as reasonable care and foresight 
can make it. Wise v. Ackerman, 79 Md. 375, 25 Atl. 
Rep. 424. Where the elevator machinery was in good 
order and the elevator was carefully managed bya 
prudent and competent operator, the owner is not 
liable for injuries to one of his employees, which he 
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a 
received while attempting to get on the elevator 
while in motion as it was ascending, his duties not re- 
quiring him to doso. Block vy. Swift & Co., 161 Ill. 
107, 43 N. E. Rep. 591, affirming 58 Ill. App. 354. No 
recovery can be had for injuries sustained by a per- 
son whose foot was caught between the landing and 
the top of the elevator, where he came running up to 
the elevator after it had started and while the door 
was closing, crying out to hold on, pushed the door 
open and attempted to get into the elevator while it 
was moving, and was injured in the attempt. Green 
y. Y. M.C. A., 65 Ill. App. 459. A boy eight years of 
age, who had been distinctly, warned not to put his 
head over the gate of an elevator, and was of sufficient 
intelligence to understand the danger in doing so, 
cannot recover for an injury caused by the elevator 
descending on his head while he was looking over the 
gate. Guichard v. New, 41 N. Y. Supp. 456, 9 App. 
Div. 485. A mason who unnecessarily thrust his 
head through an open window, four feet above the 
floor,into an elevator shaft, and was struck and in- 
jured by the elevator, cannot hold the owner of the 
building liable for bis injuries, although he went into 
the building by the owner’s invitation to inspect some 
rooms with a view to doing some work, and there was 
nothing to indicate that the window opened into an 
elevator shaft. Peake v. Buell, 90 Wis. 508, 63 N. W. 
Rep. 300. Where a freight elevator had just been re- 
paired by an expert, who then told the owner that it 
was stili unsafe for passengers, and the evidence 
showed that it was was ofaclass of rather poor ele- 
vators, and contained defects of which the owner had 
knowledge, it was held to be a question for the jury 
whether the owner had used reasonable care to make 
the elevator safe for the purpose for which an em- 
ployee was using it wheninjured. Goggin v. D. M. 
Osborne & Co. (Cal.), 47 Pac. Rep. 248. Where a 
customer in a store, in an attempt to use the freight 
elevator at the rear of the building, instead of going 
tothe passenger elevator at the front, without invita- 
tion from anybody. walked through the door leading 
to the elevator shaft and fell down the shaft, he can- 
hotrecover from the proprietor of the store for his 
injuries. Bennett v. Butterfield (Mich.), 70 N. W. 
Rep. 410. Where a portion of a building is let, and 
the tenant has the right to use the elevator in com- 
mon with the landlord and the other tenants, such 
elevator to be operated by the tenant when required 
by his business necessities, and the landlord expressly 
covenants in the lease that he will keep the elevator 
and approaches in constant repair and in perfect con- 
dition for the lessee’s use, and the landlord retains 
the general control over the elevator and its ap- 
proaches, there is no such leasing as will exonerate 
the landlord from all responsibility for the safe con- 
dition of the elevator. Olson y. Schultz (Minn.), 70 
N. W.Rep. 779. 

A master is not liable for injuries to an employee 
caused by defects in a freight elevator of which 
he had no knowledge, when he had it in- 
Spected every three months by the firm of 
Which he bought it, where it appears that the 
elevator was of the most approved kind, and all 
defects that were discovered were promptly repaired, 
and that the employee frequently rode upon the ele- 
vator and had an equal opportunity with his employer 
toknow of defects. Hart v. Naumburg, 123 N. Y. 
641, 25 N. E. Rep. 385. Where an elevator boy fifteen 
years old, who “‘knew all there was to do with the 
elevator,” was injured by the sudden starting of a 
freight elevator by a new employee to whom he had 
given instructions as to the manner of starting and 





stopping the elevator, while he was leaning against a 
beam of the elevator to tie his shoe, he cannot hold 
the owner liable for his injuries. Sullivan v. Lally, 
166 Mass. 265, 44 N. E. Rep. 221. Where the persons 
in charge of an elevator permitted a boy less than 
seven years old to sit on the floor of the elevator while 
it was in motion, in such a position that, in turning 
round to answer a call from one of them his foot and 
leg were caught between the elevator and the floor of 
the car, the owner of the building is liable, for his in- 
juries, provided the boy was exercising the degree of 
eare for his own safety when injured which ordinarily 
careful and prudent children of his age, intelligence 
and discretion usually observe under the same cir- 
cumstanees. Kentucky Hotel Co. vy. Camp, 30 8S. W. 
Rep. 1010, 17 Ky. L. Rep. 297. A boy who, on enter- 
ing an elevator in which there were no other passen- 
gers, told the conductor whom he wished to see, was 
not negligent in placing himself, as soon as the ele- 
vator stopped, in a position to step out when the door 
should be opened; and the owner is liable for injuries 
received by him from having his foot caught between 
the floor of the elevator and the top of the door of the 
elevator shaft, when the elevator was suddenly started 
again by the man in charge without any warning to 
the boy. Mitchell v. Keane, 87 Hun, 266, 33 N. Y. 
Supp. 1045, 67 N. Y. S. R. 731. An employee of one 
of several tenants of a building who used the freight 
elevator in common cannot recover from his employer 
for injuries received by the fall of the elevator on the 
day the employer moved into the building, although 
the accident would not have happened had the ele- 
vator been provided with a safety clutch, where the 
evidence showed that a sign was posted at the street 
entrance forbidding persons to ride in the elevator, 
and there was no evidence that defendants authorized 
or required plaintiff to use it, and it did not appear 
that defendant knew or could have known of the ab- 
sence of the ~afety clutch. Hansen v. Schneider, 58 
Hun, 60, 11 N. Y. Supp. 347. 

Where the owner of an elevator negligently failed 
to maintain a sufficient lock on the door of the ele- 
vator shaft, and the door was opened and left open, 
by a stranger who could not have done so had there 
been a suitable lock,the owner is liable to a person who 
is injured without his fault, by walking into and fall- 
ing down the elevator shaft, the strangers’ act not be- 
ing such suflicient intervening cause of the injuries as 
to relieve such owner from liability for his negligence. 
Colorado Mortg. & I. Co. v. Rees, 21 Colo. 485, 42 Pac. 
Rep.42. A servant who continues in an employment 
with knowledge that his master has not provided a 
cover for the elevator upon which his duties require 
him to ride, assumes the risk of injury from a sub- 
stance falling upon him from above while riding on 
the uncovered elevator. Shields v. Robbins, 38 N. Y. 
Supp. 214, 38 App. Div. 582,73 N. Y. S. R. 708. The 
New York statute requiring that a trap door to close 
the elevator opening shall be provided at each floor, 
imposes a duty upon the owner of the building and 
not upon the several tenants who may occupy the 
different floors, where the building is let to a number 
of different persons. Malloy v. New York Real Es- 
tate Asso. (N. Y. Super. Ct.), 34 N. Y. Supp. 679; 13 
Misc. 496. Proof of the failure of the owner of a 
building to comply with this statute makes out a 
prima facie case of negligence on his part in a suit for 
the death of an employee from a barrel of flour roll- 
ing into the elevator shaft under the bar which 
formed its only guard, and falling on him. Free- 
man v. Glens Falis Paper Mill Co., 15 N. Y. 
Supp. 657. The master who has placed a foreman in 
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charge of workmen using an elevator, is bound by a 
notice to such foreman of the defective condition of 
the lifting cable so as to make him liable to a servant 
who is injured without his fault, by the breaking of 
the cable. Falkenan v. Abrahamson, 66 Ill. App. 352, 
1 Chic. L. J. Weekly, 307. The owner or occupant of 
a warehouse, is not liable to a trespasser or mere li. 
censee for injuries caused by his falling into an un- 
protected opening in an elevator shaft in the building. 
South Bend Iron Works v. Larger, 11 Ind. App. 367, 
39 N. E. Rep. 209; Flannigan v. American Glncose Co., 
11 N. Y. Supp. 688. See Behler v. Daniels (R. I.), 31 
Atl. Rep. 582. The employee of a contractor for the 
construction of a building is nota trespasser within 
the meaning of this rule. Ferris v. Aldrich, 58 Hun, 
610, 12 N. Y. Supp. 482. 


Indianapolis, Ind. Louis B. EWBANK. 
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1. ACCIDENT INSURANCE—Homicide.—Where a policy 
does not cover death resulting from ‘‘intentional in- 
juries inflicted by the insured or any other person,” 
there can be no recovery if the killing of insured was 
intentional as to his assassin, though it was accidental 
as to insured,in that it was unexpected. — BUTERO Vv. 
TRAVELERS’ ACC. INS. CO. OF HARTFORD, CONN., Wis., 
71 N. W. Rep. 811. 

2. ADMINISTRATION — Executors—Liability for Rents. 
—Where the administrator collects rents, he does so 
as agent or trustee of the widow and heir, and they 
are not assets with which he is chargeable as adminis- 
trator in an action on his bond. — DENTON V. CROUCH, 
Ky., 41S. W. Rep. 277. 

3. ADMINISTRATION—Executors and Administrators. 
—An action by a creditor to settle the insolvent estate 
of a deceased person will not be dismissed for his 
failure to comply with the statute requiring all de- 








mands against the estate of a decedent to be verifieg 
by written affidavits, and demand of payment to be 
made, before an action shall be brought or recovery 
had thereon, as such an action must be referred to the 
master commissioner, and each claim must be verified 
and proved before being allowed by him. — Hurrmay 
V. MOORE’S ADMR., Ky., 418. W. Rep. 292. 

4. AGISTMENT—Termination — Notice.—Where a per- 
son leaves a horse at another’s stable to be boarded at 
a certain rate per week, and without further agree. 
ment or explanation, he cannot end his responsibility 
for the board by mere notice, without accepting the 
possession of the horse. — ANDREWS V. KXITH, Mass., 
47 N. E. Rep. 423. 

5. APPLICATION OF PAYMENTS. — If a payment ona 
note can in any case be first applied to the principal 
instead of the interest,on the ground that it was so 
agreed, such an application will not be made unless 
the evidence of that fact is clear and conclusiye,— 
CARTER V. SANDERSON, Ky., 418. W. Rep. 306. 

6. ASSIGNMENTS FOR BENEFIT OF CREDITORS—Form 
of Conveyance.—A conveyance of ‘‘all goods, chattels, 
stock, promissory notes, debts, claims, judgments, 
property, and effects of every description,” is suffi- 
cient to convey the grantor’s interest in a partnership 
of which he is a member, so as to conform to the law 
of Florida, requiring an assignment for the benefit of 
creditors to convey all the assignor’s property of every 
description.—BRADLEY FERTILIZER Co. V. PACK, U.8. 
C. C. of App., Fifth Circuit, 80 Fed. Rep. 862. 

7. ATTACHMENT — Danger of Delay. — Though a mer- 
chant whose stock of goods has just been destroyed 
by fire have not property subject to execution sufi- 
cient to satisfy the demand sued on, yet the fact that 
the insurance and other debts due him greatly exceed 
his indebtedness, and that he is a man of established 
business integrity, is sufficient to rebut the presump- 
tion that the collection of plaintiff’s demand will be 
endangered by delay, and an attachment on that 
ground cannot be sustained. — DOWNS V. RINGGOLD, 
Ky., 418. W. Rep. 317. 

8. ATTACHMENT — Redelivery — Husband and Wife.— 
Where a husband in exclusive control of horses be 
longing to his wife, and long having had such control, 
executed a contract of sale of them, and an officer, 
holding them on attachment against the husband, de- 
livered them to the buyer in said contract, it consti- 
tuted a redelivery to the husband, as against the wife, 
suing for conversion, though she was not bound by the 
sale.—DISHNEAU V. NEWTON, Wis., 71 N. W. Rep. 80i. 

9. BANKS AND BANKING — Borrowing by Cashier. - 
The cashier of the Q Bank, who, in addition to his 
usual powers as such, was allowed by the officers t0 
have full control of its business, applied to a bank in 
another city for accommodation, sending to the latter 
bank what purported to be the signatures of the off 
cers of the Q Bank and a resolution of its directors au 
thorizing him to borrow money and rediscount paper. 
Thereafter loans were made to the Q Bank on its notes, 
signed by the cashier in its name. It was customary 
for banks in the region where the Q Bank was located 
to borrow at certain seasons, and everything con 
nected with the transaction was apparently done in 
the usual and regular course of business: Held, that 
the Q Bank was liable on the notes signed by the 
cashier, though it afterwards appeared that the sig: 
natures of the officers and the resolutions sent by him 
to the lending bank were forgeries, and the proceeds 
of the loans were used by him for his own benefit.— 
Ciry Nat. BANK OF QUANAH, TEX. V. CHEMICAL Nat. 
BANK OF ST. Louis, Mo., U. 8. C. C. of App., Fifth Cit 
cuit, 80 Fed. Rep. 859. 

10. BILLS AND NOTES — Action on Note—Set-off.—One 
who indorses a note in blank before delivery to the 
payee is jointly liable as co-maker, and under Pub. St. 
ch, 168, § 8, declaring that “if there are several defend- 
ants the demand set off shall be due to all of them 
jointly, except,” etc., he cannot, in a suit against him 
and his co-maker on the note, set off an individual 
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claim against plaintiff.—-BROOKS Vv. STACKPOLE, Mass/, 19. CARRIERS OF PASSENGERS—Street Railroads—Neg- 

47N. E. Rep. 419. ligence.—To protect its passengers from injuries in 
ll. BILLS AND NOTES — Assignment of Note. — The leaving its cars, a street railway company is bound to 4 

assignee of a note is entitled to a lien by which its pay- use the utmost care to guard against all dangers which 3 

ment is secured.—ADAMS V. FEEDER, Ky., 41'S. W. Rep. it can reasonably anticipate.—NICHOLS v. Lynn & B. 

5. R. Co., Mass., 47 N. E. Rep. 427. 

12, BILLS AND NOTES—Note Payable to Maker’s Order. 20. CHATTEL MoRTGAGE—Removal of Goods.—Where 4 

—Section 2236, Gen. St. 1894, construed, and held, thata Ashipped cotton from Arkansas to B, in Tennessee, ‘_ 

promissory note payable to the order of the maker is, | the same to be applied by B to the payment of an ante- 

when negotiated by him, without indorsement, the | cedent debt, and the cotton was, at the time of its 

legal equivalent of a note payable to bearer. —SE- | shipment, covered by a trust deed, which was recorded 4 

curity BANK OF FARIBAULT V. LUCAS, Minn.,71 N. W. | in the county where the cotton was then situated ac- ¥ 

Rep. 822. cording to law, of which B had no knowledge, and B (5 
18. BILLS AND NOTES — Promissory Note—False Rep- sold the cotton and applied the proceeds to the credit 

resentations. — Where, in consideration of an antece- | Of A, C, who owned the trust deed, was entitled to re- 

dent debt, defendant executed a note payable in three cover from B the value of the cotton.—BANK OF LOUIS- 

years, and providing that,on default in interest,the | VILLE V. HILL, Tenn., 41S. W. Rep. 349. 

payee might declare the principal due, and on such 21. CONSTITUTIONAL Law—Amendment.—To effect the 

default the payee sued for the full amount, it was no | adoption of an amendment to the constitution of this 

defense that plaintiff assured defendant that the time | state it must receive more than one-half of the high- 

for payment of the antecedent debt would be extended | est,number of votes cast at such general election, 

three years, and that she was induced to sign without | whether such highest number be for the filling of an 

reading, by his representation that the note gave three | office or for the adoption of a proposition.—_TECUMSEH 

years for payment, where it did not appear that he as- | Nar, Bank v. SAUNDERS, Néb., 71 N. W. Rep. 779. 

sured her that the note gave three years, irrespective 

of whether interest was paid, orthat she was unable 

















































































22. CONSTITUTIONAL LAaw—Amendments—Joint Reso- 

to read.—STONE V. BILLINGS, IIl., 47 N. E. Rep. 372. lution.—Const. art. 3, § 19, provides that the presiding 
ts officer of each house shall sign all bills and joint reso- 

i. BILLS AND NOTES—Usury as a Defense.—In an ac- lutions ‘‘after the titles have been publicly read,” and 
tion on a note, where defendant sets up usury as a de- the fact of signing shall be entered on the journal: 
fense, the action is one at law, and not in equity, the Held that, though the constitution does not require a 
only issue before the jury being whether the note was joint seeatiadiiten to have atitle, it presupposes it will 
executed, and whether there was any usary.—MCCOL- have one; and where the title ved a joint resolution is 
LOUGH V. KERVIN, S. Car., 27S. E. Rep. 456. adopted after due consideration, it may be referred to * 

15, BROKERS—Commission.— Under an agreement by | and considered by the court for the purpose of ascer- a 
defendant to pay plaintiffs a stipulated commission taining the intention of the two houses in adopting the A 
ovly in the event they bring about a sale of defend- | resolution, if there isdoubt as to what that intention 
ant’sland on terms satisfactory to him, plaintiffs are was.—LOVEIT V. FERGUSON, S. Dak., 71 N. W. Rep. 
not entitled to the commission for merely calling the 765. 
purchaser’s attention to the fact that the land is for 23. CONSTITUTIONAL LAW—Patents—Peddlers’ Notes. 
pe —-Caneee v. Owned, Ky., 416. W. Rep. 204. —Ky. St, § 4223, requiring itinerant persons who sell 

16. BROKERS — Commissions.—A broker for the sale patent rights to have written across the face of the 
of land, who agreed to pay other brokers acertain sum | notes executed to them therefor the words ‘‘Peddler’s 
out of his own commission if they sold at a certain Note,” is‘a valid exercise of the police power of the : 
price, but who had no interest in the land, as such State, and does not conflict with the federal laws.— 4 
brokers knew, is not liable to them for commissions UNION NaT. BANK V. Brown, Ky., 41S. W. Rep. 273. 


er Lo lene pales. — Care e, Sa 24. CONTRACT.—A contract for giving concerts, in- 
. — , 


Mass., 47 N. E. Rep. 426. 
iieinene 1 a cluding one on each Sunday afternoon for compensa- 
i. BUILDING AND LOAN ASSOCIATION — Mortgages— | tion py the week of seven days is entire and indivisible. 
Default.—Defendant made a mortgage to asavings and —STEWART V. THAYER, Mass., 47 N. E. Rep. 420. 
loan company to secure a loan made upon 40 shares of ; ‘ ie : 
the stock of the company. The note given forthe 
loan provided that, if the borrower failed to make any 


25. CONTRACTS—Agreement to Make One an Heir.—It 
seems that an agreement by one person to make an- 
monthly payment on said stock, or to pay any in- other his heir at law is not enforceable.—BREWER v. 
stallment of interest for a period of three months after Bamarseees, Sy. S.C. Sap. oe. 
itwas due, then the whole amount of the note should 26. ConTRACTS—Breach—Damages.—The measure of 
become due and payable; and the mortgage provided | 4amage upon the refusal of an employer to permit his 
thatin the like case the principal sum and interest | €mployee to proceed under a contract for specific 
should, at the election of the mortgagee, becomethere- | WOrk, at an agreed price, is the difference, if any, in 
upon immediately due and payable upon such default; | favor of the latter between the stipulated price and 
Held, that upon the occurrence of a default inthe pay- | the cost of completing the work as per contract.— 
ment of the monthly dues on the stock an election to | JEWETT v. WILMOT, Neb., 71 N. W. Rep. 775. 
declare the debt matured, whenever actually made, 27. CONTRACT — Building Contracts — Alterations.— 4 
must be as of the date of three months after such de- Where a builder has contracted for a stipulated price 
fault, and the amount due on the stock and the | to build, as required by an agreed plan and specifica- 
Withdrawal value of the shares must be calculated | tions, and it was expressly agreed that no charge 
as of said date. — UNITED STATES SAVINGS, LOAN & would be made for extra work, unless it was executed 
BUILDING Co. v. SULLIVAN, U. 8S. C. C., D. (Ky.), 80 under written authority, charge for extra work will 
Fed. Rep. 762. not be allowed, it not having been shown that the pro- 

18. CARRIER OF GOODS—Connecting Carriers—Injury | Prietor agreed to the change.—MONARCH V. BOARD OF 
to Shipment. — The rule that, where a carrier limits | COMRS. OF MCDONOUGH SCHOOL FUND OF CITY OF NEW 
liability to its own line in case of injury to freight, the | ORLEANS, La., 22 South.,Rep. 259. 
burden is on the carrier to show that the injury did 28. CONTRACT—Performance.—A contract to construct 
not occur on its line, or, if the injury occurred partly a ventilating system ina building for an entire sum 
onits line and partly on that of a connecting carrier, | payable 30 days after completion of the work is entire, 
to show what occurred on its line, does not apply and hence, where the building was destroyed before 
where a shipper of live stock agrees to care for them the completion of the work, without fault of either 
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in transit, and accompanies them for that purpose.— party, no recovery can be bad for the work dune.— 
8r. Lous 8S. W. Ry. Co. OF TEXAS V. VAUGHAN, Tex., 41 HvuyEtr & SMITH MANUFG. CO. V. CHICAGO EDISON Co. 
8. W. Rep. 415. Ill, 47 N. E. Rep. 384. 
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29. CONTRACTS — Pablic Policy.—An agreement be 
tween rival applicants for a street-railway franchise 
to combine in order to prevent competition between 
themselves or by others in procuring the franchise, 
and to avoid the imposition of conditions by the mu- 
nicipal authorities, is void as against public policy; 
and equity will not interfere to compel one of the par- 
ties to share with the others the fruits of their com- 
bination.—HYER Vv. RICHMOND TRACTION Co., U.S.C. 
C. of App., Fourth Circuit, 80 Fed. Rep. 839. 

30. CONTRACT—Refusal to Sell Goods to Debtors.—An 
article of a funeral directors’ association providing 
that the members are not to render services for or fur- 
nish burial material to any person who fails or refuses 
to discharge an existing indebtedness to any member 
of the association is not unlawful.—BREWSTER V. MIL- 
LER, Ky., 418. W. Rep. 301. 

31. CORPORATIONS — Assertion of Interest as Stock- 
holder.—W here the recitals of certain writings tended 
to show the assignment to V of a part of B’s stock ina 
corporation, the fact of V’s insolvency and the subse- 
quent conveyance by Bto the corporation of his en- 
tiré interest therein, held to raise the presumption 
that, if B ever sold any interest to V, the sale had been 
rescinded and the stock returned to him.—YOUNG V. 
ASHLAND COAL & IRON Ry. Co., Ky., 418. W. Rep. 313. 

32. CORPORATIONS — Stock—Negotiability.—Where a 
cashier of a bank, in which non-negotiable securities 
had been deposited for safe-keeping, took the securi- 
ties without authority, and pledged them as his own, 
it amounted to embezzlement at least, so that the 
pledgee acquired no title as against the owner.— 
O’ HERRON V. GRAY, Mass., 47 N. E. Rep. 429. 


33. COUNTIES — Physicians’ Services.— A township 
trustee has power to bind a county for medical aid 
furnished to the poor of his township, where the phy- 
sician employed by the county has abandoned his con- 
tract.—BOARD OF COMRS OF MONROB COUNTY V. GALLO- 
way, Ind., 47 N. E. Rep. 390. 

34. CRIMINAL LAw—Breaking Storehouse.—A small 
room, forming part of a cellar, in which a few jugs of 
wine are kept for family consumption is not a store- 
house, within the meaning of Ky. St. § 1164, providing 
a penalty for breaking into a storehouse with intent 
steal.—MasSON V. COMMONWEALTH, Ky., 41 S. W. Rep. 
305. 

35. CRIMINAL LAw—Homicide — Circumstantial Evi- 
dence.—The test by which to determine the sufficiency 
of circumstantial evidence in a criminal prosecution 
is whether the facts and circumstances tending to con- 
nect the accused with the crime charged are of such 
conclusive nature as to exclude, to a moral certainty, 
every rational hypothesis except that of his guilt.— 
MORGAN V. STATE, Neb., 71 N. W. Rep. 788. 

36. CRIMINAL Law—Homicide—Drunkenness as a De- 
fense.—If a person, being in possession of his mental 
faculties, voluntarily gets into a fit of drunkenness, and 
during such drunkenness commits a homicide under a 
diseased mental condition occasioned by the same, he 
cannot set up said diseased mental condition as an ex- 
cuse for his act.—STATE V. KRAEMER, La., 22 South. 
Rep. 254. 

387. CRIMINAL LAW—Homicide in Resisting Arrest.— 
An officer has no authority to make an arrest without 
a warrant unless a public offense has Leen committed 
in his presence, or he has reasonable grounds for be- 
lieving that the person arrested has committed a fel- 
ony (Cr. Code, §§ 35, 36); and a person whom he at- 
tempts to arrest when none of those conditions exist 
may resist the arrest.—HUGHES V. COMMONWEALTH, 
Ky., 41S. W. Rep. 294. 

38. CRIMINAL LAW—Instructions—Rape.—It is not a 
rule of law that the jury must view tbe offense of rape 
as one well calculated to create strong prejudice 
against the accused; nor that rape is an accusation 
easy to make and hard to be defended by an accused, 
though he be ever so innocent; nor is it a rule of law 
that the attention of the jury be specially directed to 








the difficulty growing out of the usual circumstanees 
of the crime in defending against rape. These are 
merely arguments to be addressed to the jury by coup. 
sel, and the court commits no error in refusing to 
give them in the shape of instructions.—Doyrg vy. 
STATE, Fla., 22 South. Rep. 272. 

39. CRIMINAL LAW—Plea.—While a formal arraign. 
ment in a misdemeanor case is not necessary, the fact 
that defendant was tried on a plea must be shown, to 
support a conviction.—LYNCH V. STATE, Tenn,, 415, 
W. Rep. 348, 

40. DAMAGES— Speculative Damages.—Though oil wag 
sold for ‘‘reasonably prompt shipment,” and not for 
delivery at a specified date, where the evidence in ap 
action for failure to deliver showed that the oil would 
have arrived at the place for delivery on the lith, 16th, 
or 17th of acertain month, if it had been shipped ag 
agreed, the value of the oil at the time and place for 
delivery, being the measure of damages, might be de. 
termined from a schedule showing the market price of 
the oil at said place on said dates, as against an ob. 
jection that an average of prices is speculative.—Pap. 
AGON REFINING CO. V. LEE, Tenn., 41S. W. Rep. 362, 


41. DECEIT — Liability of President for False State. 
ment.—In an action against a bank president for de- 
ceit in the sale of stock by reason of a false published 
statement as to the condition of the bank, it was not 
error to instruct the jury that there is a prima facie pre- 
sumption that the president had ‘‘ whatever informa- 
tion might be acquired by ordinary attention to his 
duties.”—TRIMBLE V. REID, Ky., 41 S. W. Rep. 819. 


42. DECEIT—Corporations — Bonds — Fraud.—Where 
corporate bonds recited that they were first mortgage 
bonds, and the officers who issued them knew the 
recital to be false when’ the bonds were issued and 
when plaintiff purchased the same, their fraudulent 
intent in causing the false recital to be made was con- 
clusively shown in an action against them for frauda- 
lent representations.—BANK OF ATCHISON COUNTYY. 
Byers, Mo., 418. W. Rep. 325. 

43. DEED—Community Property.—A wife acquires no 
community interest in land conveyed to her husband 
by his parents without consideration, and for the sole 
purpose of putting the title in the son’s name 80 asto 
enable him to qualify as surety en his father’s post 
master bond; the deed being never delivered, though 
it was recorded by the father, who retained it.—OCREY 
SHAW V. HARRIS, Tex., 41S. W. Rep. 391. 

44. DEED—False Representations.— Whether a repre 
sentation by a vendee that notes of a third person 
given in part payment ofthe price were “as good as 
gold” was a mere expression of opinion or a statement 
of facts on which the vendor was entitled to rely, is& 
question for the jury.—ANDREWS V. JAOKSON, Mass., #7 
N. E. Rep. 412. 

45. DEEDS—Reformation.—Land was purchased fora 
valuable consideration, and a deed was executed, but 
through mistake of the draftsman the land was not de 
scribed. The land was levied on by an execution 
creditor of the vendor, but with notice of all the facts: 
Held, that by purchase ofthe land at the execution 
sale the equitable right of the original purchaser t 
have the deed reformed was not defeated.—MILBI ¥. 
REGAN, Tex., 418. W. Rep. 372. 

46. DESCENT AND DISTRIBUTION — Slaves.—The ena- 
bling act of 1865-66 (chapter 40, § 5), declaring all free per 
sons of color, who were living together as husband 
and wife while slaves, man and wife, and their children 
legitimately entitled to inherit any property acquired 
‘‘by said parents,” confers the right of inheritance 
only as to property descending from parents, and does 
not authorize collateral inheritance.—SHEPHERD V- 
CARLIN, Tenn., 418. W. Rep. 340. 

47. EVIDENCE—Best and Secondary Evidence.—0n 0b 
jection to the competency of a witness on the ground 
that he had been convicted of an infamous cffense Dé 
fore a trial justice, the book of the trial justice, which 
he is required by statute to keep (1 Rev. St. 1893, § 892), 
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ig the best evidence of such proceeding.—STaTE Vv. 
pice, 8. Car., 27S. E. Rep. 452. 

4g, EVIDENCE—Conclusions of Witness.—In an action 
to determine whether certain real estate was pur- 
chased with the money of defendant’s wife, evidence 
by the husband that the money paid “belonged to his 
wife,” and that “it was my wife’s money,” was inad- 
missible, as stating the conclusion of the witness.— 
scott v. WITT, Tex., 41S. W. Rep. 401. 

49, EXTRADITION—Habeas Corpus.—A writ of habeas 
corpus cannot perform the office ofa writ of error in 
reviewing the proceedings in extradition before an 
officer authorized to entertain such proceedings, but 
ean only reach error which is fatal to the jurisdiction 
of the officer over the person of the accused, or over 
the subject-matter ofthe accusation.—STERNAMAN V. 
peck, U. 8. C. C. of App., Second Circuit, 80 Fed. Rep. 
883. 

50. GARNISHMENT—Property Subject.—Where an offi- 
cer of the law, either acting under police rules or with- 
out them, takes, from his prisoner, personal property 
inno way connected with the criminal charge, either 
for its safe-keeping or to remove from his control that 
which he might use in effecting escape, it is not sub- 
jectto garnishment.—HILL v. Hatcu, Tenn., 41 8S. W. 
Rep. 349. 

il. HOMESTEAD—What Constitutes.—The head of a 
family residing in this State is not entitled to claim, as 
apart of his homestead, a detached tract of land, 
separated from the homestead by other parcels of land 
neither owned nor occupied by the owner of the home- 
stead, though such other tract be used and cultivated 
asa part of the homestead, and both tracts together 
do not exceed the constitutional limits as to quantity. 
—BRANDIES V. PERRY, Fla., 22 South. Rep. 268. 


52. HUSBAND AND WIFE—Abandonment of Wife—Lia- 
bility of Husband.—Suitable garments and casket for 
the burial of a wife, who had been forced to live apart 
from her husband because of his cruelty, were charge- 
able to the husband as necessaries, where he was a 
man of means, and her only property was a small cot- 
tage worth $365, and her only income at the time of her 
death was that earned by her 15 yeur old son.—SCOTT 
¥. CAROTHERS, Ind., 47 N. E. Rep. 389. 


53. HUSBAND AND WIFE—Necessaries.—A wife is ordi- 
narily authorized to purchase clothing on the hus- 
band’s credit only in case of necessity ; and where the 
wife has habitually clothed herself out of her separate 
income, which is adequate for that purpose, the hus- 
band is not liable for clothing ordered by her, as such 
practice is presumably by understanding between 
them,and constitutes a provision for her clothing.— 
DOLAN V. BROOKS, Mass., 47 N. E. Rep. 408. 

54. HUSBAND AND W1rFE—Parol Agreement to Convey 
land._Where the husband obtains money from the 
Wife’s father with which to pay a debt for which he is 
bound as surety, and executes his note therefor, under 
al agreement that it isto be regarded as an advance- 
Mentto the wife, and invested in real property as her 
Separate estate, the note to be extinguished when this 
shall be done, and the note is subsequently assigned 
tothe wife, the wife’s heirs may enforce the agree- 
ment, as against the husband’s assignee for creditors, 
by compelling the conveyance to them of land devised 
tothe husband in consideration of the payment which 
he had made as surety.—WALKER V. WALKER’S AS8- 
SIGNEE, Ky., 41S. W. Rep. 315. 

5. HUSBAND AND WIFE—Wife’s Funeral Expenses.— 
The estate of a married woman is primarily liable for 
her funeral expenses, and hence, where the husband 
pays them, he may recover them from her executor.— 
MorRIssEY V. MULHERN, Mass., 47 N. KE. Rep. 407. 

56. INJUNCTION—Void Judgment.—Under Civ. Code 
Prac. § 285, providing that an ‘‘injunction to stay pro- 

ceedings on a judgment shall not be granted in an ac- 
tion brought by the party seeking the injunction in 
any other court than that in which the judgment was 
rendered,” the circuit court has no power by injunc- 








tion to stay proceedings on the judgment of a justice 
the peace, though it be void.—JACOBSON V. WERNERT, 
Ky., 41S. W. Rep. 281. 


57. INSURANCE — Action on Policy — Defenses.—In a 
suit on a policy providing that failure to make proofs 
of loss shall work a forfeiture, defendant must speci- 
ally set up such provisions inits answer, and allege 
their breach, if it wishes to avail itself of such defense, 
though plaintiff has alleged that he furnished said 
proof, and has made the policy an exhibit.—PHOENIX 
ASSUR. CO. OF LONDON V. DEAVENPORT, Tex., 418. W. 
Rep. 399. 

58. INSURANCE—Assignment of Policy as Collateral.— 
Where assured in a mutual fire insurance company as- 
signed the policy to acreditor as collateral, the as- 
signee could recover for a loss which occurred while 
the assignor still owned the property, since, in the ab- 
sence of any provision to the contrary in the by-laws 
or rules of the company or in the policy, it could be as- 
signed absolutely or as collateral; and, the company 
having consented to the assignment, and the original 
contract of insurance being still in force, the assignee 
could collect the amount payable under the policy in 
his own name.—MERRILL V. COLONIAL MOT. FIRE INS. 
Co., Mass., 47 N. E. Rep. 439. 


59. INSURANCE — Condition against Incumbrance.— 
Comp. Laws, §§ 4126, 4142, declaring that ‘‘information 
of the nature or amount of the interest of one insured 
need not be communicated unless in answer to in- 
quiries,” except that the policy must specify the in- 
terest ofthe insured if he is not absolute owner, etc., 
does not apply to a chattel mortgage; anda clause 
avoiding a policy in case the property is so incum- 
bered is not waived by the insurer’s neglect to make 
inquiries.- HARDING V. NORWICH UNION FIRE INS. SOC., 
8. Dak., 71 N. W. Rep. 755. 


60. INSURANCE — Contract — Indorsements.—An acci- 
dent insurance policy provided that, “in considera- 
tion ofthe warranties and agreements contained in 
the application indorsed hereon,” the company ac- 
cepted him as a member, “subject to all the conditions 
indorsed héreon.” One ofthe conditions indorsed on 
the policy was that ‘‘the application for membership 
is made a part of this contract, and printed thereon:” 
Held, that attaching a copy of the application to the 
back of the policy with mucilage or some similar sub- 
stance, and delivering the same tothe insured, con- 
stituted an “indorsement” of the application upon the 
policy, within the meaning of the contract.—REYNOLDS 
v. ATLAS ACC. INS. CO. OF BOSTON, Minn., 71 N. W. Rep. 
831. 

61. INSURANCE—Proofs of Loss — Waiver.—Where an 
insurance company made no objection to the suffi- 
ciency of proofs of loss until 18 days after their receipt, 
and 5 days after expiration of the time in which such 
proofs were required to be furnished, and failed to ex- 
plain such delay, any defect in such proofs was 
waived, under Comp. Laws, § 4178, providing that “all 
defects in anotice of loss, or in preliminary proof 
thereof, which the insured might remedy, and which 
the insurer omits to specify to him, without unneces- 
sary delay, as grounds of objection, are waived.”— 
ANGIER V. WESTERN Assur. Co.,S. Dak., 71 N. W. Rep. 
761. 

62. INTOXICATING Liquors — Dispensary Act.—The 
dispensary act of 1894 was superseded and repealed by 
the act of 1896 only where inconsistent with the provis- 
ions of the latter act, and both acts are in force, anda 
defendant can be convicted and sentenced under either 
act.—STATE V. LOFTIS, 8. Car., 27S. E. Rep. 451. 

63. INTOXICATING LIQUORS—Police Power of States.— 
Any State may, in the exercise of the police power, de- 
clare that the manufacture, sale, barter,and exchange, 
or the use as a beverage, of alcobolie liquors, are pub- 
lic evils, and, having thus declared, can forbid such 
manufacture, sale, barter, and exchange, or use within 
her territory.—W. A. VANDERCOOK CO. Vv. VANCE, U. 8, 
C.C., D. (8. Car.), 80 Fed. Rep. 786. 
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64. JUDGMENT — Validity.—A judgment rendered on 
Sunday is void.—STYLES V. HARRISON, Tenn., 418. W. 
Rep. 333. 

65. LANDLORD AND TENANT—Covenant to Pay Taxes. 
—Assessments for street and sidewalk improvements 
are not within the covenant of a lessee to pay the 
water tax and half of all other taxes levied on the 
property.—DE CLERCQ V. BARBER ASPHALT PAVING CO., 
Ill., 47 N. E. Rep. 367. 

66. LANDLORD AND TENANT—Defective Premises.—The 
owner of a tenement is not liable for injury arising 
from defects therein to one who, without previous ap- 
pointment, visits a tenant on purely persona! business, 
and not on business in which the tenant is engaged.— 
GANLEY V. HALL, Mass., 47 N. E. Rep. 416. 

67. LANDLORD AND TENANT—Forcible Entry and De- 
tainer.—An owner of land, who has built houses there- 
on, leased the same, and lives with one of his tenants, 
is “in possession,” within 1 Starr & C. Ann. St. ch. 57, § 
2, providing thatthe grantee of a “‘grantor in posses- 
sion” may maintain forcible entry and detainer against 
such grantor forthe premises conveyed.—MULLER V. 
BALKE, Ill., 47 N. E. Rep. 355. 

68. LIFE INSURANCE—Application—Concealment.—An 
applicant for life insurance is not bound to know, and 
to state in his application, with absolute certainty, 
his real physical condition, and predisposition to one 
disease or another; it being sufficient if he fully dis- 
closes all that* he knows about his health, past and 
present.—ENDOWMENT RANK, KNIGHTS OF PYTHIAS V. 
COGBILL, Tenn., 41S. W. Rep. 339. 

69. LIFE INSURANCE — Insurable Interest — Assign- 
ments.—A certificate holderin a beneficial association, 
by agreement with one having no insurable interest in 
his life, permitted such certificate to be canceled, took 
another payable to himself, and assigned it to such 
other person, who reimbursed the holder for past 
payments, and kept the certificate alive in his own in- 
terest, in expectation of profits: Held, that the as- 
signment was void, as against public policy.—QUINN V. 
SUPREME COUNCIL, CATHOLIC KNIGHTS OF AMERICA, 
Tenn., 418. W. Rep. 343. 

70. LIMITATIONS—Claim for Money Collected by an At- 
torney.—An attorney collected notes more than three 
years before his death, and his client had notice of 
such collection, but made no demand on the attorney 
in his life-time: Held,that claims against the attor- 
ney’s estate for the amounts collected, presented for 
allowance one year after his death, were barred by 
the three years statute.—LKIGH V. WILLIAMS, Ark., 41 
8S. W. Rep. 323. 

71. LIMITATIONS—Malicious Prosecution. — Section 
5138, Gen. St. 1894, subsec. 1, as amended by Laws 1895, 
ch. 30, providing that the following actions must be 
brought within two years: “Libel, slander, assault, 
battery, false imprisonment, or other tort resulting in 
personal injury,” includes an action for malicious pros- 
ecution.—BRYANT V. AMERICAN SURETY CO. OF NEW 
YorK, Minn., 71 N. W. Rep. 826. : 

72. LIMITATIONS — Parol Evidence.—Parol evidence 
shall not be received to prove any acknowledgment or 
promise to pay any debt or liability in order to take 
such debt or liability out of prescription, or to reverse 
the same after prescription has run or been completed, 
—ADAMS V. MILLS, La., 22 South. Rep. 257. 


73. MANDAMUS To COUNTY CLERK.—Under the provis- 
ions of chapter 28, Comp. St., it is the duty of the 
county clerk to enter in the proper fee book a full 
statement of the several amounts paid him for his 
services as clerk of the board of county commissioners, 
and for making out the tax lists during his incumbency 
of office, and the performance of these duties may be 
compelled in an action of mandamus brought by the 
county as relator after the expiration of the term of 
office of such clerk.—STATE V. RUSSELL, Neb., 71 N. W. 
Rep. 785. 

74. MASTER AND SERVANT—Fellow-servants.—Though 
a yard master has control of all crews and engines, in- 


cluding road engines, while working in the yards, 
foreman and members of a yard crew and the engi 
of a road engine temporarily in the yards with his ep. 
gine to get his train are not fellow-servants, within 
Rev. St. 1895, art. 4506g.—MIssouRI, K. & T. Ry. Go, vay 
WHITLOCK, Tex., 41 8S. W. Rep. 407. : “ 

75. MASTER AND SERVANT—Negligence.—One injured |) 
by the backing of an engine while attempting to get! 
on a freight car to seal it is not within Laws 1893, ch, 
220, allowing recovery against a railroad by an em. 
ployee engaged in ‘‘operating, running, riding upon, 
or switching” trains or cars, who is injured by the neg. 
ligence of another employee in the performance of hig 
duties.—HIBBARD V. CHICAGO, ST. P., M. & O. Ry. Co, 
Wis., 71 N. W. Rep. 807. 

76. MASTER AND SERVANT—Negligence.—A warehouse. 
man used a heavy, swinging stage for unloading car. 
goes from the decks of vessels. He had no ropesor 
tackle, but they were furnished and operated by the 
captain and crew of the vessel to be unloaded: Held, 
that any negligence in furnishing insuflicient rope for 
the support of the swing stage was to be attributed to 
those in charge of the vessel, and not to the ware 
houseman.—MOYNIHAN V. KING’S WINDSOR CEMENT & 
DRY-MORTAR CoO., Mass., 47 N. E. Rep. 425. 

77. MASTER AND SERVANT—Negligence—Assumption 
of Risk.—An instruction declaring an employer liable 
for injury to an employee occasioned by negligent 
failure to employ a sufficient number of men to render 
performance by the employee of his work reasonably 
safe, if the employee was exercising reasonable care 
for his safety, is erroneous, where it ignores the duty 
of the employee to quit the service when he discovers 
that there are not sufficient workmen to render his 
work safe, and the assumption of the risk by theem 
ployee if he thereafter continues at the work.—Swift 
& Co. v. RUTKOWSKI, I1l., 47 N. E. Rep. 362. 

78. MASTER AND SERVANT — Negligence — Defective 
Machinery.—Plaintiff, defendant’s employee, was it 
jured by the flying apart of the cylinder of defendant's 
machine, which had been recently purchased of a tf 
putable manufacturer. The evidence tended to show 
that the cause of the accident was the existence of 
blow holes, which could not have been detected by ia 
spection: Held, not error to charge that the happet 
ing of the accident did not itself show negligence, 
since, though the machinery may have been defective, 
defendant may have exercised due care by the pur 
chase thereof of a reputable manufacturer.—REYNOLD 
v. MERCHANTS’ WOOLEN Co., Mass., 47 N. E. Rep. & 


79. MASTER AND SERVANT — Negiigénce — Presump 
tions.—As between master and servant, proof of the 
occurrence of an accident raises no presumption @ 
negligence. If the circumstances speak the negligent 
of the master, and that can be deduced therefrom ast 
natural and reasonable inference, the duty of explant 
tion is cast upon him, but proof to warrant such infer 
ence must be brought forward by him who charges the 
negligence, and it cannot be established by conjecture 
or speculation, or drawn from a presumption.—PImR@ 
v. KILE, U.S.C. C. of App., Seventh Circuit, 80 Fe 
Rep. 865. 

80. MASTER AND SERVANT—Negligence—Vice-print 
pal.—A conductor in charge of a freight train sustaill 
toward brakemen thereon employed the relation off 
vice-principal, and ;toward them his negligence in the 
line of his duty is presumably the negligence of his 
principal.—CLarRK Vv. HUGHES, Neb., 71 N. W. Rep. 7. 

81. MECHANICS’ LIENS—Bona Fide Purchasers.-A 
mortgagee is a purchaser, within the meaning of Gen. 
St. ch. 70, art. 1,§ 14, providing that the liens in fave 
of mechanics and material-men provided for in that 
chapter shall not be effectual against “a bona fide pu 
chaser” without notice, but that if such purchaser 
ceives notice of the lien before the payment of the 
whole of the purchase money, the lien shall operate a 
the purchase money remaining unpaid.—K® 
BUILDING & LOAN ASSN. V. KISTER, Ky., 41 8. W. Be 
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92. MECHANICS’ LIEN—Building on Wife’s Land—Con- 
tract. Where one contracts by instrument under seal 
jn his own name for building on land belonging to his 
wife, which ownership, however, is not disclosed by 
the contract, a mechanic’s lien cannot be had against 
the property,on the ground that the wife is an un- 
disclosed principal, under Act July 1, 1874, §1, giving 
right to a lien only where labor or material is fur- 
nished by contract with the owner of the land.—WaL8H 
y, MurPBY, Ill.,47 N. E. Rep. 354. 

88. MECHANICS’ LIENS— When Attaches.—Where a 
mechanic performs services from time to timeona 
puilding under a continuing general contract for serv- 
ices with the building contractor, his work being in- 
terrupted only because of the state of the work or his 
employer’s convenience, the ‘‘date of the contract un- 
der which lien is claimed” for the entire work by him 
isthe date of his first work on the building; and hence, 
under Pub. St. ch. 191, § 5, such lien is superior toa 
mortgage recorded after that date.—Savoy v. DUDLEY, 
Mass., 47 N.E. Rep. 424. 

&. MORTGAGES—Future Advances—Security.—Where 
athird person makes advances to a mortgagor, pays 
taxes on the mortgaged lands, interest on the mort- 
gage, and finally takes an assignment of the mortgage, 
there having been a mere understanding in an indefi- 
nite way that he should get his money when the mort- 
gagor should sell the land, the mortgage cannot be 
held as security for the advances made before the 
assignment.—BROOKS V. BROOKS, Mass.,47 N. E. Rep. 
48 


8. MoRTGAGE—Omission of Mortgagee’s Name.—It is 
sufficiently evident, for the validity of the mortgage, 
that T is the mortgagee, though a blank is left where 
the name of the mortgagee ordinarily appear; it there- 
after being recited that the mortgagor is indebted to 
the mortgagee as evidenced by a note of even date 
payable to T, and that the mortgage is given to secure 
its payment, and the habendum clause being: ‘To have 
and to hold the same unto the said party of the second 
part; provided, if the party of the first part pay to the 
party of the second part the amount of the note, these 
presents shall be void.”—RICHEY V. SINCLAIR, IIl., 47 
N. E. Rep. 364. 

8. MORTGAGE SECURING SEVERAL NOTES—Pro Rata 
Application.—Defendant, who had indorsed a note to a 
bank, agreed that the bank might accept such security 
and grant such extensions of time for payment, as its 
officers might deem proper, and that the same should 
not affect his liabil't7, Subsequently the maker gave 
the bank a mortgage to secure several notes made by 
him to different persons, and indorsed to the bank: 
Held, that defendant’s note should be credited with its 
proportionate share of the proceeds on foreclosure of 
said mortgage.—HOME SAV. BANK V. MCLAREN, Mich., 
LN. W. Rep. 796. 

87. MUNICIPAL CONTRACTS.—Persons dealing with 
an agent of a municipal corporation are bound to 
ascertain the nature and extent of the authority of 
such agent in all cases where the authority is con- 
ferred by statute.—TOWN OF MADISON Vv. NEWSOME, 
Fla., 22 South. Rep. 270. 

8. MUNICIPAL CORPORATION — Improvements—Void 
Ordinance.—An ordinance ordering service pipes to 
be laid ina street from the abutting lots, to connect 
with the public water main, without specifying the 
size or material of the pipes, is void.—PEOPLE V. Hur- 
PORD, Ill., 47 N. E. Rep. 368. 

89. NEGLIGENCE — Injury to Child.—Parents are not 
necessarily negligent because they ‘‘thoughtlessly” 
Permit a child to wander into a place of danger.—DAN 
V. CITIZENS’ ST. R. Co., Tenn., 41S. W. Rep. 339. 

%. NUISANCE—Measure of Damages.—In a suit for 
maintaining a nuisance by allowing filth to accumulate 
hear plaintiff’s lot, it was error to admit evidence of 
depreciation in market value of the lot as an element 
of damage, since the nuisance might have been abated 
at any time by plaintiff.-N. K. FAIRBANK Co. v. NICO- 
Lal, Ill., 47 N. E. Rep. 360. 





91. PARTIES—Taxpayers.—Under Rev. St. § 2604, pro 
viding that, ‘‘when the question is one of a common or 
general interest of many persons,” one or more may 
sue forthe benefit of all, where an action is for the 
benefit of all the taxpayers ofa county, the right of 
one of them to maintain the action does not depend on 
the amount of tax paid by him.—FREDERICK Vv. DouG- 
LAS COUNTY, Wis., 71 N. W. Rep. 798. 

92, PARTITION — Necessary Parties.—Where a coten- 
ant defendant dies pending a suit for partition, it is nec- 
essary that the heir, devisee, or other person author- 
ized to represent the title of such cotenant be made a 
party defendant before proceeding with the partition. 
—NELSON V. HAISLEY, Fla., 22 South. Rep. 265. 

93. PARTNERSHIP—Proof.—Parties will be held prima 


- facie to be partners as to creditors upon slighter proof 


than is necessary to establish that relation among 
themselves. In such cases, representations, conduct, 
and circumstances naturally calculated or likely to be- 
get the velief that the parties were partners, as alleged, 
is sufficient to make the question one for the jury.— 
ROSENBAUM V. HOWARD, Minn., 71 N. W. Rep. 823. 


94. PLEADING — Plea of Tender.—The withdrawal by 
Plaintiff of money paid into court on a plea of tender 
under Shannon’s Code, § 4647, requiring a plea of tender 
to be accompanied by delivery of the money to the 
clerk of court, operates to satisfy the demand in suit 
in full.—_JONATHAN TURNER’S SONS V. LEE GIN & Ma- 
CHINE Co., Tenn., 418. W. Rep. 57. 

95. PRINCIPAL AND AGENT — Apparent Authority.— 
Plaintiff, for the promotion of its cattle business, 
made loans on cattle through a banker in another 
State, who procured the execution of the notes and 
mortgages and sent them to plaintiff, and, on approval 
of them, plaintiff honored his draft for the amount. 
The notes and mortgages were payable to plaintiff at 
its office: Held, that the banker had no express agency 
to receive payment on such notes and mortgages.— 
EvANS-SNIDER-BUEL CO. V. HOLDER, Tex., 41 8. W. 
Rep. 404. 

96. PRINCIPAL AND AGENT—Fraud of Agent.—An agent 
for the sale of a mineral location, within two days 
after his appointment, in the absence and without the 
knowledge of his principal, contracted with the own- 
ers of another claim, which conflicted with a portion 
of that for which he was agent, to patent for them 
such conflicting claim in consideration ofa one-half 
interest therein, and thereupon relocated such con- 
flicting claim under a different name, so changing its 
boundaries as to include therein a greater portion of 
the claim for which he was agent, and obtained the 
patent therefor, in the meantime corresponding with 
his principal respecting her property as though inter- 
ested in her behalf: Held, that such conduct on the 
part of such agent constituted a fraud in law.—FISHER 
v. SEYMooR, Colo., 49 Pac. Rep. 30. 

97. PRINCIPAL AND SURETY—Bond—Release,—Change 
in contract of employment, unknown by surety, and 
increasing the risk, works no discharge from liability 
on bond given the employer, stating that it “is ex- 
pressly intended asacontinuing guaranty,” and con- 
ditioned, after reciting entry of the employee into the 
service of the employers, “for the transaction of such 
business as they might intrust to him,” that he shall 
faithfully perform his duties to them, “by virtue of his 
said employment or otherwise, and whether under or 
in the absence of any present or future contract, or 
any change whatever, either with or without notice 
to” surety.—SINGER MANUFG. CO. V. REYNOLDS, Mass., 
47 N. E. Rep. 438. 

98. PRINCIPAL AND SURETY — Sureties — Indemnity 
Mortgage.—A debtor executed a chattel mortgage to 
indemnify his several sureties in case they had to pay 
his debts, among which was a note made by himself 
and two ofthe sureties. The debtor and the two sure- 
ties on the note became insolvent, and the mortgaged 
property was delivered to sureties other than those on 
the note, and they applied all of the proceeds to the 
payment of depts for which they were liable: Held 
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that the sureties receiving the benefit of the mortgage 
were liable tothe holder of the note for such propor- 
tion of the proceeds as the note was of the entire in- 
debtedness enumerated inthe mortgage.—WHEELER 
v. FIRST NAT. BANK OF BELLVILLE, Tex., 41S. W. Rep. 
376. 

99. PRocEsSs — Service Outside State.—Service of 
summons outside the State, under Rev. St. Mo. 1889, § 
2022, is not valid if the summons is not served on the 
defendant in person.—ADAMS V. HECKSCHER, U. 8. C. 
C., W. D. (Mo.), 80 Fed. Rep. 742. 


100. RAILROAD COMPANY — Electric Street Car—Care 
Required.—The same character or degree of care to 
avoid collision must be exercised by those operating 
an electric car along a public highway, in approaching 
and going over a steam railroad crossing of such high- 
way, as is required to be exercised by one driving or 
operating any ordinary vehicles along and over such 
railroad crossing; and they must look and listen for 
the approaching train, and, if such care be not exer- 
cised, the electric railway cempany will be liable to 
the steam railroad company for injuries arising 
thereto by reason of collision, unless the negligence 
of the servants of the railroad company contributed to 
the accident.—NEW YORK, ETC. Ry. Co. v. NEW JER- 
SEY ELECTRIC RY. CO., N. J., 37 Atl. Rep. 627. 


101. RAILROAD COMPANY—Frightening Stock.—A rail- 
road is not liable for damages resulting from animals 
becoming frightened at its trains unless its employees 
knew or had grounds for believing that their acts 
would frighten them.—BEAUMONT PASTURE CoO. V. Sa- 
BINK, ETC. Ry. Co., Tex., 418. W. Rep. 190. 


102. RAILROAD COMPANY— Mortgage—Diversion of In- 
come.—Junior mortgage creditors of an insolvent rail- 
road company are not liable to make good a diversion 
ofa portion ofthe income by the receiver to the pay- 
ment of interest on prior mortgages.—CENTRAL TRUST 
Co. OF NEW YORK V. EAST TENNESSEE, ETC. R. Co., U. 
8. C. C. of App., Sixth Circuit, 80 Fed. Rep. 624. 


103. RAILROAD COMPANY—Mortgage — Foreclosures— 
Master’s Sales.—A bid for property at aspecial mas- 
ter’s sale is only an offer totake it at that price, and 
the acceptance or rejection of the offeris within the 
sound legal discretion of the court, to be exercised 
with due regard to the special circumstance of the 
case. The acceptance of the offer is only manifested 
by an order confirming the sale, and, until this is done, 
the purchaser does not stand in the position of an in- 
nocent purchaser.—STATE OF TENNESSEE V. QUINTARD, 
U.S.C. C. of App., Sixth Circuit, 80 Fed. Rep. 829. 

104. REMOVAL OF CAUSES.—Defendant is not entitled 
toa removal of a cause to the Circuit Court of the 
United States where the only federal question appeared 
when plaintiff, by supplemental petition, denied the 
legality of payments claimed by defendant in its an- 
swer.—HOUSTON, ETC. R. CoO. V. STATE, Tex., 41 S. W. 
Rep. 157. 

105. RES JoDICAaTA—Mandamus to Levy Tax.—A judg- 
ment against aschool district, and the issuance ofa 
mandamus requiring its officers to levy a tax to p -y the 
same, is conclusive upon the question whether the 
levy ordered was in excess of the statutory power of 
the schoo! district, and cannot be again raised or re- 
tried ina subsequent proceeding by either the school 
district, its officers, or any parties in privity with 
them.—HOLT COUNTY V. NATIONAL LIFE Ins. CO. OF 
MONTPELIER, VT., U. S.C. OC. of App., Eighth Circuit, 80 
Fed. Rep. 686. 

106. SALE — Rescission — Warranties.—When there is 
an express warranty upon an executory contract of 
sale, and the articles which are the subject thereof, do 
not correspond to the warranty, the vendee may re- 
turn them, as not being what he has agreed to buy, 
and rescind the contract; and if several distinct arti- 
cles at different prices are embraced in the contract, 
though covered by the same warranty, aright of re- 
scission exists as to each.—RUBIN V. STURTEVANT, U. 
8.C. C. of App., Second Circuit, 80 Fed. Rep. 930. 








107. SHERIFFS AND CONSTABLES — Justification unde 
Writ.—An officer, to justify the seizure of chattels yp. 
dera writ of attachment against a stranger to such 
writ, must show a valid writ, by showing the existencs 
of all of the jurisdictional facts that must exist beforg 
the writ can issue; and he must do this by the record 
ora duly-authenticated copy thereof, of the attach. 
ment suit.—SEaRs Vv. LYDON, Idaho, 49 Pac. Rep. 122, 














108. SPECIFIC PERFORMANCE.—A lease provided that 
the tenant should have the option of extending the 
same for another term, “unless the landlord shall pay 
a fair price for the building,” to be erected by the ten. 
ant, provided three months’ notice be given by either 
party before the expiration of the lease: Held, thatg 
suit by the landlord, who had elected to purchase the 
building and had given the required notice, to enforeg 
such provision, was in effect a suit for specific per. 
formance, which equity, after fixing the fair valueof 
the property, would enforce.—DUFFY V. KELLY, N. J, 
37 Atl. Rep. 597. 















109. STATES — Boundaries — Navigable River.—The 
boundary between Illinois and Iowa is the middleof 
the main navigable channel of the Mississipvi river, 
not the middle of the river bed.—KBEOKUK & H. Bripgg 
Co. v. AITCHISON, ILIl., 47 N. E. Rep. 313. 


110. SUNDAY — Work of Necessity.—The delivery of 
milk to his customers by a dairyman is a work of nee 
essity, and not within the inhibition ofa law forbid 
ding any labor on Sunday other than works of neces 
sity or charity.—CITY OF TOPEKA V. HEMPSTEAD, Kan., 
49 Pac. Rep. 87. ° 










111. TAXATION — Exemption.—Property of a county, 
held for public use outside the county territory, al 
though acquired without specific authority of law, is 
nevertheless by the statute exempted from taxation.— 
STATE V. COLLINS, N. J., 37 Atl. Rep. 623. 









112. TAXATION — Exemptions — Railroad Property.— 
The actual use to which lands owned by a railroad 
company are devoted are the tests by which it canbe 
determined whether the same is exempt from local 
taxation, as lands used for railroad purposes; and itis 
the main uses to which it is actually devoted which are 
to be considered in order to determine this question.— 
DELAWARE, L. & W. R. CO. v. MAYOR, ETC. OF CITY OF 
NEWARK, N. J., 37 Atl. Rep. 629. 
















1138. TAXATION — Personal Liability.—Under Rey. 8. 
1889, § 7569, providing that every person owning prop 
erty on the Ist day of June ‘‘shall be liable for taxes 
for the ensuing year,” a personal liability exists 
against the owner by virtue of the assessment.—Hares 
v. SNYDER, Mo., 418. W. Rep. 216. 










114. TAXATION — Personal Property.—Rev. St. 18%, § 
8410, enacted pursuant to the constitution, provides 
that all property within the jurisdiction of the State, 
not expressly exempted, shall be subject to taxation. 
Acts 1895, p. 21, makes money on deposit an item in the 
schedule of personal property. Acts 1895, p. 74, pro 
vides that personal property of non-residents shall be 
assessed to the owner or to the person having control 
thereof. The receiver of an insolvent mutual benefit 
and assessment society had on deposit ina bank it 
Indiana a sum of money, the larger portion of whieh 
had been turned over to him by receivers of other 
States, and which was to be paid to thousands of 
claimants, scattered over the country: Held, thatall 
the money was subject to taxation by the county 
where it was deposited.—SCHMIDT V. FAILEY, Ind.,# 
N. E. Rep. 326. 


115. TAXATION—Railroads — Valuation.—The value of 
a railroad for the purposes of taxation must be deter 
mined mainly by its net earnings, capitalized at the 
current rates of interest, taking into consideration any 
immediate prospect for an increase or decrease in the 
earning capacity of the road.—STaTE V. VIRGINIA &T. 
R. Co., Nev., 49 Pac. Rep. 38. 
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